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SUITS AGAINST THE COMMONWEALTH ARISING IN THE 
TERRITORIES. 


The cases heard by the High Court which raise problems with respect 
to the application of the Constitution to the territories are comparatively 
few in number, but they are difficult to reconcile and create many 
obscurities. 


The most recent case is Waters v. The Commonwealth In that 
case Fullagar J. held that he had no jurisdiction to entertain a claim 
by a resident of the Northern Territory against (inter alios) the Common- 
wealth for a declaration and injunction and other relief in respect of an 
alleged wrongful imprisonment. 


Fullagar J.’s conclusions are fairly summed up in the headnote to 
the case as follows:— 


“Chapter ILI of the Constitution does not extend to the terri- 
tories which are governed under the power conferred on the Common- 
wealth Parliament by Section 122 of the Constitution. Accordingly, 
Section 75 of the Constitution does not confer on the High Court 
original jurisdiction in or in respect of those territories.” R. v. 
Bernasconi (1915) 19 C.L.R. 629 discussed and applied. 


His Honour expressed hesitation in reaching that conclusion in 
refusing jurisdiction. He in fact dealt with the merits of the case because 
of the possibility of appeal against his ruling on the jurisdictional point. 


The increasing importance to Australia of the Northern Territory 
and the growth of Commonwealth activity there makes it important to 
examine that decision to see whether or not Fullagar J. was really bound 
to reach the conclusion he did. 


There are two basic assumptions made by the Judge, both of which 
must some day be examined. One is that the Northern Territory is in 
no different position, with respect to the Constitution, from the other 
territories of Australia. The other is that the general proposition that 
the territories are governed under S. 122? of the Constitution and are 
not affected by Chapter III of the Constitution of its own force, prevented 
the acceptance of jurisdiction in Waters’ Case. 


1. (1951) 82 C.L.R. 188. 
2. Section 122 of the Constitution reads: 

“The Parliament may make laws for the government of any territory 
surrendered by any State to and accepted by the Commonwealth, or of any 
territory placed by the Queen under the authority of and accepted by the 
Commonwealth, or otherwise acquired by the Commonwealth, and may allow 
the representation of such territory in either House of the Parliament to the 
extent and on the terms which it thinks fit.’”’ 
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It is proposed to examine only the second assumption here and to 
limit the discussion to the operative meaning of Sec. 75 (iii)* of the 
Constitution.* The argument that the High Court should accept juris- 
diction rested on two main grounds. It was argued that jurisdiction 
existed under Sec. 75 (v)> and Sec. 75 (iii) of the Constitution. The 
argument under Sec. 75 (v), in the light of the existing authorities at 
least, raises the first proposition above for questioning and will not 
therefore be canvassed here. But the argument under Sec. 75 (iii) turned 
merely upon the admitted fact that the Commonwealth was a party to 
the proceedings. However tenuous the steps by which the Common- 
wealth was joined, Fullagar J. expressly held that it had been properly 
joined and was a party.® 


In spite of so holding, he held that he had no jurisdiction to hear 
the case. His judgment on the point is brief.? He accepted a sub- 
mission that Sec. 75 does not confer original jurisdiction with respect 
to the territories, which he treated as outside the federal organization 
created by the Constitution and as being governed only under the powers 
conferred on the Parliament of the Commonwealth by Sec. 122 of the 
Constitution. He referred to R. v. Bernascont® and his view of that 

» case virtually controlled his decision. He said®:— 


“In R. v. Bernasconi it was decided that S. 80 of the Constitu- 
tion, which requires trial by jury of indictable offences against the 
laws of the Commonwealth, had no application to the local laws of 
a territory enacted under S. 122. This view might perhaps have 
been placed on the simple and narrow basis that a law made under 
S. 122 was a law of the Territory concerned and not a law of the 
Commonwealth within the meaning of S. 80. It seems, however, 
to have been placed on a much wider basis. Griffith C.J. said: 
‘In my judgment, Chapter III of the Constitution is limited in its 
application to the exercise of the judicial power of the Common- 
wealth in respect of those functions of government as to which 
it stands in place’ of the States, and has no application to 
Territories ’.” 


3. Section 75 (iii.) reads: 
~ Sn al matters... (iii) In which the Commonwealth, or a person suing 
or being sued on behalf of the Commonwealth, is a party...... the High 
Court shall have original jurisdiction.”’ 
. It is the view of the writer that the first assumption is wrong. The covering 
clauses of the Constitution place the N.T. in a special position as part of the 
Commonwealth—a position unaffected by subsequent events. 


os 


5. Section 75 (v) reads: 


“In all matters .....(v) In which a writ of mandamus or prohibition or an 
injunction is sought against an officer of the Commonwealth..... the High 
Court shall have original jurisdiction.” 

6. At p. 180. 7. At pp. 190-192. 
8. (1915) 19 C.L.R. 629. 9. At p. 191. 


10. This statement was, of course, the merest obiter, and is, when analysed, found 
to be almost devoid of meaning. 
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Fullagar J. thought that the other members of the court in 
Bernasconi’s Case either expressed the same view or concurred in it 
and he went on to consider Dixon J.’s treatment of the cases in A.N.A. 
v. The Commonwealth". He quoted with approval Dixon J.’s statement 
in that case :— 


“It thus appears that three of the six members of the Court 
who took part in the decision of Porter v. The King" treated S. 122 
as insufficient to empower the Legislature to invest the High Court 
with original jurisdiction in respect of a Territory.42 The whole 
court regarded the decision in Bernasconi’s Case as showing that 
Chapter III dealing with the Judicature, did not extend to the Territories 
which are governed under the power conferred upon the Parliament 
by S. 122.” 


However many hesitations Fullagar J. may have had in treating 
Bernasconi’s Case as applicable to the Northern Territory equally with 
other territories of the Commonwealth, and however much he hesitated 
in treating that case as binding him beyond the narrow ratio expressed 
above, the substance of his decision rested on the words underlined 
above. Those words connote a geographical limitation to the operation 
of the laws concerned. Let it be accepted for the purpose of argument 
that in so far as Chapter III includes laws which are capable of territorial 
limitation, those laws do not extend to the Territories. But Sec. 75 
(ii) is not such a law. It deals with a specific legal person, the 
Commonwealth. 

It operates to give the High Court jurisdiction wherever the Common- 
wealth is properly before it as a party. The words “‘ Chapter III does 
not extend to the Territories ’’ simply have no meaning when applied 
to this kind of provision. 


It is not possible to distinguish a case where the Commonwealth is 
being sued for a fault committed in a State (by a person resident in that 
State) from a case where the Commonwealth is being sued for a fault 
committed outside the territory of the Commonwealth altogether, or from 
a case where the Commonwealth is being sued for a tort by a person 
resident in a territory, the tort being committed in the territory-—except 
in one way. 

That way is to say that “ The Commonwealth” as used in Sec. 75 
does not include the Commonwealth when it is acting as the Govern- 
ment of one of the Territories. There is some support for that view 
but it is submitted that it leads to absurdity; it is based upon faulty 
reasoning, and the weight of authority is against it. That view proceeds 
on the basis that when the Commonwealth governs under the powers 


11. (1945) 71 C.L.R. at p. 84. 12. (1926) 37 C.L.R. 432. 

13. It should be emphasized here that Waters’ Case did not raise the question 
of the legislature’s power to invest the High Court with original jurisdiction, 
but the question whether the Constitution had done so. 
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created under Sec. 122 it is not ‘““ The Commonwealth,” as that term is 
used elsewhere in the Constitution—but is the Government of the terri- 
tory concerned. Dicta tending to support that view may be discovered 
in Buchanan v. The Commonwealth, in Bernascont’s Case, in the Chief 
Justice’s judgment in Ffrost v. Stevenson®, in a remark made by the 
Chief Justice in Johnston, Fear and Kingham v. The Commonwealth'® 


and in the judgments of the Chief Justice and Williams J. in A.N.A. v. 
The Commonwealth (supra). 


But that view cannot happily be reconciled with the line of cases 
which establishes the power of Parliament to confer appellate jurisdiction 
on the High Court with respect to the territories!’, and it must be taken 
to have been rejected by the majority of the Court in the A.N.A. Case. 


So far as the Commonwealth’s power to confer appellate jurisdiction 
on the High Court is concerned, the effect of the line of cases noted!8, 
on the view under fire, may be illustrated by asking two questions :— 


First: if the Commonwealth Parliament legislating under 
Sec. 122 is acting as an independent plenary legislature making 
laws for the government of territories to be governed by a ““Commo- 
wealth ” which is a different legal entity from the ““ Commonwealth ”’ 
referred to in Chapter III of the Constitution, then by what right 
does it, acting in that minor capacity, purport to interfere with the 
jurisdiction of the High Court of Australia ? 


And, second: if the ‘‘ Parliament ’’ and the ““ Commonwealth ”’ 
in Chapters I and III of the Constitution are independent entities 
from the “‘ Parliament ’’ and Commonwealth acting under Sec. 122 
and exercise their powers with respect to the ‘‘ Federal system ”’ 
only (except where otherwise expressly mentioned), then by what 
right does that Parliament or that Commonwealth interfere with the 
judicial systems of the territories which are said to be outside the 
Federal system ? 


And yet the cases do establish, virtually beyond the possibility of 
challenge, that the appellate jurisdiction in respect of territorial cases 
may be conferred on the High Court by Parliament. 


So far as direct authority is concerned, the position is confused. 
Dicta in support of the view have been referred to, but it is submitted 
that the majority judgments in the A.N.A. Case tip the scales against it. 
In that case Dixon J. (with whom Rich J. expressly agreed and with 
whom Starke J. must be taken to have implicitly agreed), in answer to 
an argument based on the view that the Commonwealth Parliament in 


_— 


14. (1913) 16 C.L.R. 315. 15. (1937) 58 C.L.R. 528. 

16. (1943) 67 C.L.R. 314 at p. 328. 

17. See, e.g., Mainka v. The Custodian of Expropriated Property (1924) 34 C. 
297; Porter v. The King (1926) 37 C.L.R. 432; Wall v. The King (1927) 39 C. 
245. 

18. See note 17 above. 


ae 
.R. 
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legislating for territories under Sec. 122 was acting in a completely 
independent and plenary character, said!®:— 

‘“‘T should see no difficulty myself in treating Sec. 122 as aided 
by Sec. 51 (xxxix) and interpreting the Constitution as a whole as 
meaning that the Commonwealth Parliament could make laws 
concerning the territory including communications and all other 
matters arising from the connection between the Commonwealth and 
the territory or dependency. However, it is said that such cases 
as Buchanan v. The Commonwealth®®, The King v. Bernasconi®, and 
Porter v. The King**, make it necessary to treat Sec. 122 as an 
independent power complete in itself and outside the general system 
of government. I admit that it is difficult to reconcile the Australian 
cases on the subject, but I think that the decision in Porter's Case 
tends in the contrary direction, and that so does some of the reason- 
ing in Mainka v. Custodian of Expropriated Property®, and also 
that of some of the judgments in Ffrost v. Stevenson*, where 
antecedent steps of the reasoning in Mainka’s Case were criticized.” 
It is perhaps significant to note in this context that the Supreme 

Court of the United States has had no difficulty in holding that the 
Congressional power to legislate for the territories (analagous to Sec. 122 
in the Australian Constitution though implied in that of the United 
States) is subject to appropriate general prohibitions contained in their 
Constitution. That Court does not seem to have been diverted by ideas 
of an unqualified plenary and independent head of power.* 

In any case the view that the Commonwealth acts in a separate 
character where the territories are concerned leads to practical absurdity. 

Such a view would mean, in effect, that not merely the personality 
of a new State was created by the Commonwealth of Australia Constitu- 
tion Act with respect to the federal system, but that the personality of 
a new State was created separately by Sec. 122 in respect of each territory 
governed by the Commonwealth or which might thereafter be so governed. 
Thus the Commonwealth would have at least nine distinct legal per- 
sonalities, each called by the same name and each in fact being the same 
institutions and persons “on the ground.” 

The conclusion must be that ‘“‘ The Commonwealth ”’ acting under 
powers created under Sec. 122 of the Constitution and ‘‘ The Common- 
wealth ’”’ referred to in Sec. 75 (iii) are one and the same. But if that 
is so then, as has already been shown, Sec. 75 (iii) confers jurisdiction 
on the High Court to hear any action against the Commonwealth which 


satisfies the ordinary jurisdictional requirements. Waters had satisfied 
those requirements. 


19. (1945) 71 C.L.R. at p. 84. 20. supra, n. 14. 
21. supra, n. 8. 22. supra, n. 12. 
23. supra, n. 17 24. (1937) 58 C.L.R. 528. 
25. See, e.g., Willis on Constitutional Law, 1936, at pp 


261-63, and generally 
Chapter VIII. 
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It would be unwise to rely on decisions made sub stlentio, but it is 
important to note that in at least two reported cases the High Court 
has entertained cases against the Commonwealth arising in the territories 
without its jurisdiction being questioned by bench or bar. In Strachan 
v. The Commonwealth®® the Court did not question its jurisdiction to 
hear a case against an officer of the Commonwealth in the territories, 
and in Carey v. the Commonwealth,?” Higgins J. did not question the 
High Court’s original jurisdiction to hear a claim by the Administrator 
of the Northern Territory for wrongful dismissal. 


It is respectfully submitted that Waters’ Case should have been 
permitted to proceed. 


D. P. DERHAM* 


26. (1906) 4 C.L.R. 455. 27. (1921) 30 C.L.R. 132. 


* M.B.E., B.A., LL.M. (Melbourne); Professor of Jurisprudence in the University 
of Melbourne, 


THE THEORY OF INTERPRETING STATUTES. 
I 


‘A word is not a crystal, transparent and unchanged; it is the skin 
ot a living thought and may vary greatly in colour and content according 
to the circumstances and the time in which it is used.’ Thus Mr. 
Justice Holmes summed up the elusive nature of words, which lies at 
the heart of the many problems of legal interpretation.1 Throughout 
the centuries we find in the reported cases instance after instance of the 
difficulties which arise when a judge has to try to discover the living 
thought lying beneath this skin of words set out in a document placed 
before him for interpretation. 


To-day the lawyer is constantly asked to indicate what effect a 
statute will have on a given factual situation—how the formula of 
words contained in the statute is to be related to a set of facts which 
has arisen in the external world. In attempting to interpret the statute, 
his task is a difficult one, for he at once encounters a number of principles 
and guides which conflict with each other, and has to try either to 
reconcile the irreconcilable or to guess which set of principles the court 
may decide to adopt. 

How have these conflicting principles developed ?? In the early 
days of English law the interpretation of a statute presented no great 
difficulty. The judges, as members of the King’s Council, took part 
in the process of making statutes, and from the knowledge which they 
gained in so doing they were able to interpret the statutes with con- 
fidence. To counsel who endeavoured to distort the clear meaning of 
the words (for thus it must have appeared to them) they were able to 
retort,‘ do not gloss the statute for we know better than you; we made 
it.”> But by the end of the fourteenth century this method of inter- 
pretation (or perhaps lack of interpretation would be a better phrase) 
was already dying out. Parliament began to frame bills, and the judges 
ceased to take part in the process. Received tradition from the dead 
judges could be used to interpret those statutes which the judges had 
taken part in framing. But some other method had to be found for 
interpreting those statutes of whose purposes the judges had no direct 
knowledge. 

The earliest theory of interpretation is that which has become 
known as the equitable theory. Its heyday was in the sixteenth century, 
when the King was regarded as a personal legislator (albeit with the 

1. Towne v. Eisner, 245 U.S. 418, 425, 62 L. ed. 372, 376 (1918). 


dic, ¢ 

2. The evolution of the principles of statutory interpretation is traced in some 
detail by Corry in Administrative Law and the Interpretation of the Statutes 
in (1936) U. Toronto L.J. 1: 286-312. 
article. 

3. Aumcye v. Anon., Y.B. 33 & 35 Edw. I., 82 (Rolls Series). 


The following sketch is based on that 
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advice and consent of Parliament) and the judges as Royal servants. 
Since the statute merely expressed the King’s will, in case of doubt all 
that the judge had to do was to find out his master’s will and apply it 
to the situation before him. Equitable interpretation thus centred on 
the spirit or intent of the statute, and applied that spirit in disregard 
of the letter whenever necessary. It was during this period that the 
first (in time) of the three great modern guides to statutor’’ interpretation 
was formulated, in Heydon’s Case.5 The rule there framed did not 
treat the letter of the statute in quite so cavalier a fashion as did the 
equitable method of interpretation. But the task of the judge was still 
conceived as that of seeking to implement the King’s will. It was 
accordingly laid down that the judge should consider the previous state 
of the law and the mischief for which it had failed to provide, the remedy 
given by the statute for that mischief, and the true reason for that 
remedy; and that thus equipped the judge should make such construc- 
tion as should suppress the mischief and advance the remedy. Whether 
in this process the judge could run counter to the express words of the 
statute was not clear. 


These principles sufficed for the interpretation of statutes during the 
seventeenth century. But the Revolution of 1688 put an end to the 
idea that the King’s will was the deciding factor in the government of 
the country. Thereafter the doctrine of the separation of powers came 
into vogue, and it became the judge’s function to counterbalance the 
legislature. Instead of enforcing his master’s will on the people, he 
now stood between Parliament and the people. But the laws made by 
Parliament still had to be enforced, and the judges were bound, whenever 
the necessity arose, to find out the meaning of those laws. They at 
first met this new situation by developing various presumptions, such as 
that against the ouster of the jurisdiction of the courts. But as time 
went on, some wider statement of principle was needed. Then there 
arose, at the beginning of the nineteenth century, the remaining two 
guides to the interpretation of statutes—the literal rule and the golden 
rule. The literal rule declares that the literal or ordinary meaning of 
the words used must be followed, whatever the result ;* the golden rule 
starts from the same premise, but allows the judge to depart from the 
literal meaning of the words to the extent necessary to avoid absurdity 
or inconsistency, but no farther.’ 


At the present time, the judge who has to construe a statute has 
several courses open to him. He may be able to apply one of the well- 
known canons of construction—mnoscitur a sociis, expressio unius est 
exclusio alterius, and so on. These canons are in reality no more than 


cay 


. See, for example, Eyston v. Studd (1574), 2 Plowd. 459, 464 ff., 75 E.R. 688, 
694 ff. 

. (1584), 3 Co. Rep. 7a, 7b, 76 E.R. 637, 638. 

. Abley v. Dale (1851), 11 C.B. 378, 391, 138 E.R. 519, 525. 

. Grey v. Pearson (1857), 6 H.L.C. 61, 106, 10 E.R. 1216, 1234. 


ao 
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a shorthand way of stating the ordinary use of the English language; 
they serve to decide many of the cases which come before the courts, 
but their utility is limited. If they do not suffice to solve the problem, 
the judge may resort to one of the presumptions. These are also of 
limited utility; as their name suggests, they are of presumptive force 
only. The reasoning is, ‘‘ Parliament has not in the past legislated so 
as to oust the jurisdiction of the courts, and we may assume that on 
this occasion Parliament has not departed from its usual habits.”” The 
invasion by Parliament of many new fields of legislation during the last 
century has falsified the basic premise of almost every presumption. 
But in any event the presumptions are somewhat vague, and they do 
not cover all the cases which may arise. When they do not serve as a 
guide, the courts are thrown back to the three great principles—the 
rule in Heydon’s Case, the literal rule, and the golden rule. In recent 
times, the golden rule has been in less favour than it was in the nineteenth 
century, and the choice to-day is usually between the literal rule and 
the rule in Heydon’s Case. Quite clearly, there must be a choice, for 
the two rules are in many cases incompatible. It is by no means rare 
to find that the literal sense of the words used leads to a result quite 
different from that which Parliament may be thought to have intended. 
An excellent example is furnished by the decision of the House of Lords 
in Langford Property Co. Ltd. v. Batten’. The House there had to construe 
sec. 3 (3) of the Rent and Mortgage Interest Restrictions Act, 1939, 
and in so doing followed the literal wording of the sub-section. The 
leading speeches were delivered by Lords Porter and Radcliffe. Each 
of them mentioned that he had been worried by the fear that his inter- 
pretation of the statute might deprive tenants of the protection which 
Parliament had intended to give them, but had eventually come to the 
conclusion (somewhat optimistically, it may be added) that this con- 
sequence would not foliow. Lord Goddard, who was clearly influenced 
by the rule in Heydon’s Case, uttered a short but vigorous dissent, as 
follows :— 
““My Lords, in my opinion the construction placed by the 
Court of Appeal on sub-s. 3 of s. 3 of the Act of 1939 was right. 
Indeed, I think this is the very class of transaction which the sub- 
section was intended to deal with and prevent, that is to say, one 
in which a landlord obliges a prospective tenant of a dwelling-house, 
hitherto subject to a controlled rent, to take with it something 
for which he has neither use nor desire, the object being to extricate 
the house from the operation of the Acts. But as the rest of your 
Lordships are of a different opinion it would serve no useful purpose 
to burden the Law Reports, already congested with decisions on 
these difficult and obscurely worded Acts, by expressing my dissent 
at length, and I accordingly say no more than that I would dismiss 
the appeal.’® 


8. [1951] A.C. 223. 9. Ibid., at 235. 
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A few years earlier, the House had been faced with a similar problem 
in Hickman v. Peacey. But the choice went the other way. By a 
natrow majority of three to two, the House decided to follow the line 
indicated by Heydon’s Case, and to carry out the presumed intent of 
Parliament, although a strictly literal reading of the words of the statute 
involved (sec. 184 of the Law of Property Act, 1925) might have led 
to a different result. Of the nine judges who heard the arguments in 
this case-—one at first instance, three in the Court of Appeal, and five 
in the House of Lords—five were in favour of the construction eventually 
adopted, the remaining four in favour of a literal construction. It is of 
interest to note that Goddard L.J., as he then was, had preferred the 
literal construction in the Court of Appeal. In the House of Lords, 
Lord Simonds was with the majority, though some six years later he 
stated very strongly his view that the duty of the court is to interpret 
the words that the legislature had used, and that the general proposition 
that it is the duty of the court to find out the intention of Parliament 
cannot by any means be supported." In the case in which Lord Simonds 
uttered this recantation, Lord Radcliffe dissented, though in the earlier 
Langford Property Case, he had opted with the majority for a literal 
interpretation.!* 


These inconsistencies and fluctuations of opinion may be paralleled 
in every volume of the Law Reports. They may, it is suggested, be 
accounted for on the assumption that in each case the judge is anxious, 
on the one hand to do justice as he sees it in the instant case, and on 
the other not to legislate under colour of “ interpreting ’’ the statute. 
According as the one desire or the other is the stronger, he will follow 
the principle of Heydon’s Case or adopt a literal construction. Even 
though he is still construing the same section, his opinion may from 
time to time fluctuate as he takes a different view of the facts of the 
case before him. One of the best-known examples of this is to be found 
in the changing opinions of Lord Blackburn on the construction of 
Sec. 74 of the Harbours, Docks and Piers Clauses Act, 1847. This great 
lawyer changed his opinion no fewer than four times, and finally came 
down in favour of a generous construction in a speech which, it has 
been said, reads like the writhing of a soul in torment.” 


It is, however, of little value to the practising lawyer to know that 
the judges are pulled in opposite directions. What he wants to know, 
when he advises his client, is what the court will decide in this particular 
case, if it ever comes to court. But this is just what he cannot know, 
unless he has the good fortune to find a square holding of the House of 


10. [1945) A.C. 304. 

1. Magor and St. Mellons R.D.C. v. Newport Corpn., [1952] A.C. 189. 

2. For a full report of his speech see [1951] 2 The Times L.R. 943-5. 

3. Allen, Law in the Making (4th ed., 1946), 417, referring to Dennis v. Tovell 


(1872), L.R. 8 Q.B. 10, and River Wear Commissioners vy. Adamson (1877), 
2 App. Cas. 743. 


] 
] 
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Lords on the meaning of the very provision which he now has to apply. 
And even then, he cannot be certain that a new set of facts will not lead 
the House to distinguish the earlier decision. 


It would seem, then, that a new approach to the problems of 
statutory interpretation is urgently needed. It is arguable that this 
approach might be made by the courts themselves, and that no principle of 
interpretation has as yet achieved the status of being the ratio decidendi 
of a superior court. But even if legislation be needed before a fresh 
start can be made, the lines on which that legislation should proceed 
will have to be formulated, and to gain the acceptance of the legal pro- 
fession, if they are to be accepted by Parliaments. It is for this reason 
that it is now proposed to examine the theory of statutory interpretation 
from first principles, and to harmonise that theory, if possible, with the 
theory of legal interpretation in general. 


Il 


The starting-point of a rational theory of legal interpretation is a 
realisation of the fact that words are symbols, used to indicate a relation- 
ship between the thoughts of persons and the objects, facts, and situations 
of the external world. The speaker in using words indicates his thoughts 
regarding those objects, facts, and situations, and endeavours by means 
of the symbols to produce a similar relationship between the thoughts 
of his hearer and those same objects, facts, and situations. In short, 
words have no meaning in themselves; their “‘ meaning ”’ is what they 
symbolise, and this may vary from person to person. A particular word 
will symbolise one thing to A and another (and completely different) 
thing to B. 

The fact that words are merely symbols is no recent discovery. 
Its practical effects were clearly expounded in the seventeenth century 
by the philosopher John Locke.“ But Locke’s work was for long 
neglected, and only in comparatively recent years has the peculiar nature 
of words, and the results of that nature, been explored. This has given 
rise to a study known as semantics. In recent years, short expositions 
of the main views of the semanticists, and the bearing of those views on 
legal problems, have appeared in a number of legal journals.!® 

One of the best-known studies of the nature of meaning is that by 
C. K. Ogden and I. A. Richards, in a book entitled The Meaning of 
Meaning.® In this book the authors make an extensive study of the 
bearings of the different possible meanings of words in relation to 
different disciplines, such as philosophy, psychology, and aesthetics. 


14. An Essay on Human Understanding, Book III. 

5. For example, Chafee, The Disorderly Conduct of Words (1941) Colum. L. Rev. 
41: 381-404; Williams, Language and the Law (1945) Law Q. Rev. 61: 71-86, 
179-195, 293-303, 384-406, and (1946) Law Q. Rev. 62: 387-406. 

16. First published in 1923 and now in its sixth edition; references to this work 

are taken from the second edition (1927). 
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They list some sixteen different definitions of the “meaning” of a 
symbol (word), of which the last four are of interest to the lawyer. These 
define meaning as :— 


“ (1) That to which the User of a Symbol actually refers. 
(2) That to which the user of a symbol Ought to be referring. 
(3) That to which the user of a symbol Believes himself to be 
referring. 
(4) That to which the Interpreter of a symbol (a) refers, 
(b) Believes himself to be referring, (c) Believes the User 
to be referring.’’!” 

The conflict between (1) and (3) is only too familiar to lawyers, 
especially in will cases; Perrin v. Morgan'® provides an excellent example. 
The so-called plain or literal meaning of a word is the meaning assigned 
by (2), and is often imposed by the courts on the parties to a contract, 
who have respectively taken definitions (1) and (4) (a) or (4) (c) as their 
criteria and thereby produced a conflict. 

Insofar as the literal rule of interpretation implies that words can 
have only one “‘ proper ’’’ meaning, it is clearly based on a fallacy. The 
rule is the result partly of an earlier formalism in the law, and partly 
of the political changes which have already been outlined. Taken 
strictly, it is an insuperable obstacle to a proper theory of interpretation. 
Probably most of the judges who follow it to-day do not wish to imply 
that words have only one meaning, but merely use it to express the 
fact that they are adopting a particular standard of interpretation. 
The cause of legal interpretation would, however, be better served if 
they were to make this idea explicit. 


Although much has been written on particular aspects and canons 
of interpretation, comparatively scant attention has been paid to the 
basic theory. The present writer knows of only two attempts to state 
a general theory of interpretation which could be applied to all legal 
writings, of whatever nature. These are by Hawkins!® and Wigmore” 
respectively. It is submitted that neither of these attempts has received 
the attention which it deserves, although Wigmore’s views were to some 
extent adopted in the American Law Institute’s Restatement of the Law 
of Contract.2* A brief outline of the two theories is therefore worthy of 
inclusion here. 

Hawkins begins his paper by stressing the difference between the 
art of interpretation and the science of interpretation. The former 
collects and furnishes the practical rules and maxims for performing the 


17. Op. cit. 187. The peculiar usage of capitals is that of the authors. 

13. [1943] A.C. 399. 

1¥. On the Principles of Legal Interpretation, with Reference Especially to the Inter- 
pretation of Wills, (1860) 2 Jurid. Soc. Pap. 298; reprinted in Thayer, A Pre- 
liminary Treatise on Evidence, App. C. 

20. A Treatise on the Anglo-American System of Evidence tn Trials at Common 

Law (3rd ed., 1940), Vol. 9, secs. 2458-2478. 
21. Secs. 226-236. 
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task of interpretation in concrete cases. The latter analyses the nature 
of the process of interpretation, and attempts to discover the principles 
on which it rests and which ought to regulate the proceedings of the art. 
Hawkins then sketches the main principles of the science, as he conceives 
it. Broadly, he suggests that the interpreter of a legal writing has to 
perform two duties. He must discover the writer’s intent and ideas 
from the ianguage which he has used; and he must also see that that 
intent and those ideas have been expressed in such a way as to give 
them legal effect and validity. These two duties often pull in different 
directions, and the task of the interpreter is to balance’ the pulls by 
adopting a middle course. 

Most of Hawkins’ paper is taken up by first explaining the symbolic 
nature of words and showing that the so-called literal rule of inter- 
pretation is based on a fallacy. Having established that the main task 
of the interpreter is to discover the writer’s intent, he then devotes the 
remainder of his paper to classifying and analysing the various sources 
from which that intent might be inferred. He concludes his analysis 
of the science by demonstrating that in certain cases the intent of the 
writer has to be disregarded because it has not been expressed in the 
manner required by law. Thus an intent which has not been expressed 
in writing and executed with due formality must be disregarded in 
construing a will, for the Wills Act requires that these formalities be 
observed. 

Hawkins’ analysis, though extremely valuable, was directed mainly 
to the problem of interpreting wills, although he did not expressly so 
limit it. But he disregarded those transactions in which the intent of 
more than one party may have to be considered. It is in this respect 
that Wigmore’s analysis is of far greater value. 

Wigmore begins by rejecting the traditional terms “ intention ”’ 
and ‘‘meaning.’’ He points out that the term “‘intention” is ambiguous; 
it may refer either to what the party wished but failed to say, or to the 
associations which that party had in mind when he chose his particular 
words. Since the law can attach no importance to wishes which have 
not been expressed, but have remained hidden in the mind of a party, 
“intention” in the former sense must be disregarded; but ‘“‘intention’’ 
in the latter sense is the proper object (within limits) of the court’s 
search. Instead of “intention” and “meaning,’’ Wigmore prefers to use 
the terms ‘‘will’” or “‘volition” (of a party) and “‘sense’’ (of the words used). 

Having thus established that the process of interpretation consists 
of finding the sense in which the words were used (i.e., of associating 
those words correctly with the objects, facts, and situations of the 
external world), Wigmore shows that two distinct enquiries are here 
involved, as a rule. The first of these asks: what standard is to be 
adopted in interpreting the document ? When this has been satis- 
factorily answered, the second enquiry is: from what sources are we to 
find the senses of words in accordance with that standard ? 
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What Wigmore terms the “standard of interpretation” is a most 
useful concept. He defines it as the association between words and 
objects, considered with reference to the persons fixing that association. 
There are, broadly, four possible standards of interpretation which may 
be used in deciding the sense or meaning of a particular word or phrase. 
These are (a) the popular standard, or standard adopted by the com- 
munity at large, () the local standard, which is adopted by members 
of a particular locality or trade, (c) the mutual standard, which is that 
adopted by the particular parties to the transaction in which the word 
is used, and (d) the individual standard, which is adopted by a given 
individual using the word. In interpreting a contract, for example, we 
use the popular standard if we give the words used the meaning which 
would be attributed to them by an ordinary member of the community 
using the language in question. We use the local standard if we think 
that certain words were used in a sense peculiar to people engaging in a 
particular trade or living in a particular locality. We may disregard 
both of these standards, and give the words a sense which is peculiar 
to the parties to the transaction; we are then using the mutual standard. 
Finally, if we disregard all these and decide to adopt the sense attached 
to the words by one party only, we are using the individual standard. 


No one of these standards is to be used exclusively of the others. 
The interpreter of a writing should use that standard which is appropriate 
to the particular case ; most commonly this will be the popular standard, 
because that standard is the one which has most probably been adopted 
by the authors of the writing. But if the circumstances lead us to the 
conclusion that some other standard has been adopted by the authors, 
then we must use that standard. It is at this point that the futility 
of the literal rule of interpretation appears, for that rule insists that 
the popular standard must alone be used for interpreting a writiny, 
regardless of any enquiry whether it was the standard in fact used in 
making the writing. The law, however, cannot properly make such 
a requirement. 

But if the law prescribes no standard for the interpreter’s use, how 
is he to decide what standard to adopt ? He has three guides. Firstly, 
he will provisionally adopt the widest standard, until he has been 
persuaded that it is not the correct one. Thus he will first consider 
the popular standard. When he is persuaded that the popular standard 
was not the one actually used, he will next consider the local standard; 
next the mutual standard, and finally (and then only in certain cases) 
the individual standard. This guide may be justified on grounds of 
probability. 

The second guide is that no person taking part in a legal transaction 
can insist on the use by the interpreter of a standard which is not at 
least common to all the parties to the transaction. This is a requirement 
of common fairness, and indeed necessary if transactions are to have 


The Theory of Interpreting Statutes 107 


legal validity and be capable of interpretation and enforcement. In 
effect, this guide rules out the individual standard except in interpreting 
a legal transaction by one party only, 7.e., a will or codicil. 

In transactions involving more than one party, the situation may 
still arise that in fact the different parties have attached different 
meanings to the words used. Here the third guide comes into play. 
The interpreter looks at the surrounding circumstances, and adopts that 
standard which a reasonable person would have believed to be the 
standard used. For example, if the word “ beerhouse’”’ is used in a 
lease by a brewer to a publican, it is reasonable to conclude that that 
word should be interpreted according to the local standard—in this 
case, the standard adopted by the liquor trade. But if the same word 
is used in a lease between two persons who are not in the trade, it will 
be reasonable to interpret it according to the popular standard. If one 
of the parties is in the trade and the other not, the interpreter must 
decide whether a reasonable man would in the circumstances have 
thought that the popular or the local standard was being used. 

Having decided on the standard to be adopted in interpreting a 
particular word or phrase, where does the interpreter find the meaning 
of the word or phrase according to that standard ? What sources should 
he consult ? This is the second enquiry which is needed in the process 
of interpretation. 

In ascertaining the tenor of particular words according to the 
popular standard, no great difficulty arises. The interpreter would 
normally himself know the usage according to that standard. In case 
of doubt, he can refer to dictionaries and similar guides, which set out 
this usage. If the local standard is to be used, evidence can be taken 
from persons working in the trade or living in the locality. A mutual 
standard may be sought in other sources—the recitals in the document, 
the interpretation clauses included in it, and the usage of the parties 
under the document hitherto. An individual standard may be sought 
from the widest sources, including all the other transactions of the 
person concerned, which may well reveal that he has been accustomed 
to use a particular word or phrase in a way peculiar to himself. 

3ut one point of interest arises here. In ascertaining a mutual or 
individual standard, how far are we entitled to consult sources which 
declare the will or intention of the persons concerned regarding the matter 
which has been embodied in the writing? If, for instance, we are 
construing a word in a will, are we entitled to look at the instructions 
given by the testator to the draftsman, or the testator’s declarations 
that he intended to make a certain disposition, or that he had made it ? 
It is well known that, generally speaking, we are not. This rule of law 
arises from the interplay of the process of interpretation with another 
and quite different rule of law, which we must now notice. 

It is well settled that where parties to a legal transaction have 
embodied the transaction in a single document, the prior negotiations 
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are superseded by the document and become legally ineffective.”* If the 
document has been incorrectly drawn up, the parties may be able to 
get it rectified by the court; when rectified, it will harmonise with their 
declared wishes and can be enforced. But in interpreting the document, 
rectified or untouched, the court must refuse to look at the negotiations ; 
the parties have agreed that the document shall supersede the negotia- 
tions, and they are not permitted to blow hot and cold. The application 
of this rule is a constant feature of legal interpretation. The rule itself 
is often loosely summed up by saying that parole evidence must not be 
admitted to contradict or vary the terms of a written document. 

There can be little doubt that the declarations of the writer are 
extremely valuable as a guide to the sense of the words which he used 
in his writing. But if they are freely received by the courts, there is 
always the danger that the terms of the written document may be over- 
ridden by them. In order, therefore, to protect the rule that the terms 
of the document alone govern the transaction, these declarations are 
excluded by the court from consideration in ascertaining the meaning of 
those terms. To this general principle, there are certain well-known 
exceptions, all of them cases where the terms of the document cannot 
be interpreted and enforced as they stand, so that the use of the writer’s 
declarations of intention cannot be said to be overriding the written 
words. Thus, a testator’s instructions to the draftsman of his will can 
be considered when the terms of the will are equivocal (7.e., in cases of 
what Bacon termed latent ambiguity), when there is doubt whether some 
artificial presumption of law (such as the presumption of advancement) 
is to be applied to the provisions of the will, and perhaps in cases where 
the will contains an erroneous description which cannot be applied as it 
stands. The same general principles would apply to the use of express 
declarations of the parties’ wishes where the court is applying a mutua! 
standard of interpretation, though examples of a mutual declaration of 
intention are not commonly found. 


Wigmore completes his analysis of the interpretative process by 
pointing out that the canons of construction, being merely ways of 
summing-up the normal usage of the English language, are valuable when 
the popular standard of interpretation is being applied, but not otherwise. 
He adds that his analysis applies to statutes, which he calls “ acts of 
expression by a legislative body.’’ Beyond this remark, he does not 
consider the problems of statutory interpretation. 


Ill 


It would seem that Wigmore’s analysis of the science of interpreting 
legal documents is valid, and it quite clearly accords with the results of 
the decided cases, except where the court has decided blindly to follow 


22. Angell v. Duke (1875), 32 L.T. 320. 


23. As in Re Offner [1909] 1 Ch. 60; but cf. Charter v. Charter (1874), L.R. 7 H.L. 
364. 
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the literal rule of interpretation. It remains, therefore, to consider the 
bearing of this analysis on the problems of interpreting statutes. 


We may begin by assuming that the analysis should apply to statutes 
as much as to other legal writings. It is true that there might well be a 
separate science of statutory interpretation, which would rest on different 
principles. But no one has as yet suggested that we should endeavour 
to devise a new and separate science for this task. The lawyer may here 
be content to follow the philosophical maxim known as Occam’s razor,’ 
which requires that new concepts should not be introduced unless found 
to be necessary. It is submitted that there is no reason for treating the 
interpretation of statutes as demanding principles different from those 
employed in interpreting other legal writings, and that the existing 
principles will guide us to a satisfactory solution of the special problems 
which statutes present to the courts. 


It is clear that one assumption has remained unchanged throughout 
the history of the law on this matter—namely, that the task of the court 
is to find out the intent of the legislator. Even those judges who insist 
on the literal rule do not deny this assumption, though they add that the 
intent must be sought within the four corners of the statute itself. If, 
however, the assumption is correct, then it must surely be conceded that 
in endeavouring to find out the intent or meaning of the legislator, the 
courts deliberately neglect one of the most valuable sources. For 
although there is no precedent compelling them to do so, the courts 
generally refuse to consider what was said during the debates in Parlia- 
ment, while the statute was being enacted. This attitude may be traced 
back to a dictum of Willes J. in the case of Millar v. Taylor. By con- 
trast, in the Federal courts of the United States, free use is made of th» 
Congressional debates, though this practice is of comparatively recent 
origin and has been much criticised. 

What justification can there be for this refusal to consult the Parlia- 
mentary debates in case of doubt ? The courts, in construing a statute 
by reference to the intent of the legislature, are in a position similar to 
that which they adopt when construing a will. They are seeking the 
tenor of an individual standard of interpretation—in the case of a will. 
that of the testator; in the case of a statute, that of Parliament. 


But Parliament can legislate only according to a set form. Its 
wishes must be expressed in a formal manner, by statute passed with due 
formality; if it does not express them in this way, the law can take no 
account of them.** It follows that the courts must guard against giving 
the force of a statute to the wishes of Parliament (as shown by the 
Parliamentary debates), when Parliament has failed to express them in 
due form. If, in saying that the intention of Parliament is no concern 


24. (1769) 4 Burr. 2302, 2332, 98 E.R. 201, 217. 
25. Stockdale v. Hansard (1839), 9 Ad. & El. 1, 112 E.R. 1112. Of course, a statute 
may itself empower either or both Houses to change the law by simple resolution. 
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of the courts (except in so far as it is to be found within the four corners 
of a statute), the judges are merely asserting this principle, they are correct. 
But as we have seen, the word “ intention ”’ is ambiguous, and it is to 
be feared that the judges often mean that they are not concerned with 
the sense which Parliament attached to the words it used in the statute. 
This is, on the basis of our assumption, clearly wrong. In either case, 
an outright refusal to consider the Parliamentary Debates appears to be 
unjustified. There is no need to shut out this valuable source of informa- 
tion merely in order to avoid an obvious danger; in construing wills, the 
courts resort to the declarations of the testator in certain circumstances, 
and by analogy they might resort to the Parliamentary debates to resolve 
certain types of interpretative problems. 


But is the basic assumption, that the duty of the courts is to find 
out the sense which Parliament attached to the words it used, correct ? 
It may be argued, with some justification, that the courts would be 
searching for what does not exist. Parliament is a composite body, 
consisting of a large number of individuals. Is it probable or possible 
that all those individuals attached the same sense to the words of eac} 
Bill which they considered ? 


Moreover, to consider only the sense which Parliament attached to 
words of a statute is surely incompatible with modern ideas as to the 
proper bounds of democratic government. If we think of a legislator as 
an absolute despot, whose slightest whim must be obeyed on pain of 
punishment, then it behoves us to find out what is his will at all costs. 
In an earlier age, when the King’s will, as expressed in a statute, was 
almost akin to that of an absolute despot, the judges were correct in 
assuming that the object of their search was the meaning of the legislator. 
To-day, we do not concede absolute powers to Parliament in practice, 
even though we may concede them in theory.?® 


Let us return for a moment to the theory of legal interpretation as 
applied to writings other than statutes. We have seen that the individual 
standard is used only in interpreting a unilateral document, 7.e., a docu- 
ment containing a transaction affecting one party only. It is significant 
that in expounding his analysis, Wigmore states that the will is the 
typical and almost the only instance of such a transaction.?”7 Yet there 
are many other documents which at first blush might appear to merit a 
classification as unilateral—powers of attorney, for example. Is there 
any reason why these should not be interpreted according to the usage 
of the person who makes them ? 


There is, it is submitted, a very good reason. A will is an expression 
of the testator’s bounty, afd nothing more than this. It is therefore 
reasonable that those who claim to be the objects of that bounty should 


26. Subject, of course, to the requirements of written constitutions, where these 
are in force. 
27. Op. cit., sec. 2467. 
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establish their claim beyond doubt, and should be required to read the 
will in accordance with his usage of language. But a power of attorney 
stands on quite a different footing. It does not express the bounty of 
its maker; it may be used for the conferring of gifts on others, but it 
may also be used for the purpose of placing others under legal obligations 
to the maker. It may be said to be unilateral in form, but multilateral 
in operation. And since the judge, in interpreting a document, is seeking 
to ascertain what it means in operation, he must treat it as multilateral, 
and disregard the individual standard of the maker. For, as we have 
seen, where there is more than one party to a transaction, no one party 
can insist on the adoption of his individual standard; the standard of 
interpretation must be common to all parties involved. Hence in con- 
struing a power of attorney, it will usually be proper to adopt the popular 
standard, for the range of persons who may, on the faith of it, come into 
legal relations with the maker is almost unlimited. 

This gives us a clue to the interpretation of statutes. If we assume 
that Parliament may be regarded as a single legislator (despite its com- 
posite nature), then a statute is certainly unilateral in form. But it is 
intended to affect the legal rights and duties of all, or a large part of, the 
citizens of the country concerned. Hence it is multilateral in operation, 
and the interpreter, who has to deal with it in operation, must treat it 
as a multilateral transaction. The individual standard of interpretation 
(the sense attached to the words used by Parliament itself) must be 
disregarded, and some other standard adopted. In fact, this will usually 
be the popular standard, though where a statute is designed to affect 
only individuals in a certain locality or trade, the local standard may be 
used. In either case, reference to Parliamentary debates is barred, 
because these only go to show the individual standard of Parliament. 

We may then summarise the results of this discussion as follows. 
The duty of the court in interpreting a statute is to find out the sense 
of the words and phrases used. In so doing it must choose between the 
various competing senses which may be attached to those words and 
phrases. Its choice should be that sense which in its opinion would be 
attached to them by an ordinary reasonable citizen of the class of citizens 
affected by the statute.?°. 


How does this affect our current doctrines of statutory interpreta- 
tion? The rule in Heydon’s Case runs counter to it, for it requires the 
adoption of a quite different principle; it is, as we have seen, a survival 
from a bygone age in which a very different theory of government pre- 
vailed. The literal rule must also go, at any rate as it is commonly used. 
For the ordinary citizen does not attribute absurdities and inconsistencies 
to the enactments of Parliament. It would seem that the golden rule is 


28. This principle is similar to one recently advanced by Curtis; see his article 
A Better Theory of Legal Interpretation, in (1950) Vand. L. Rev. 3: 407-437 
Curtis reaches his position by a different route, and adds certain qualification 
which are not here adopted. 
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perhaps the nearest of the current doctrines to that which is here 
advocated, though it is by no means identical. 


The canons of construction, which are only guides to the usage of 
language, should continue to be used. They must, however, be treated 
as no more than guides, and discarded whenever they seem likely to lead 
to a wrong result. The presumptions, on the other hand, must be 
discarded. The ordinary citizen knows nothing of them, and we must 
not attribute to him knowledge which he does not in fact possess. If 
there is anything of value in the presumptions, then it should be given 
statutory force. 

Above all, statutes must be read by the courts in a broad fashion, 
and as a whole. For that is the way in which the ordinary citizen would 
read them. It is wrong to concentrate on particular phrases and words, 
and interpret them with apparent disregard of the wider context in which 
they occur. It is even more wrong to attach an unusual sense to a 
particular word picked out of the statute, using for the purpose an 
etymological derivation.*2® The ordinary citizen does not carry the 
Oxford English Dictionary around with him, nor, as a rule, does he 
possess it in his library. 


In reading a statute according to our suggested principle, it is 
proper to take account of the knowledge which the ordinary citizen will 
probably possess of the circumstances which led to its enactment. Hence 
we may properly continue to resort to what is usually termed the Parlia- 
mentary history of the statute. Indeed, we should resort to it, for it 
would be wrong to treat the statute as if it had suddenly appeared on 
the Statute Book, in “acuo. 


Where a government department responsible for the administration 
of a statute has issued for the use of the public an explanation of what 
the statute provides, the courts should consider this explanation and give 
it due weight. The ordinary citizen will have done this, and the courts 
must place themselves in his position as far as possible. And when a 
settled course of administrative practice has grown up in regard to a 
statute (as occurs, for example, with taxing acts) the courts should 
enforce the practice; it has the same role in the interpretation of statutes 
as has the user of the parties in the interpretation of contracts. 


It is submitted that the approach outlined above will, if adopted, 
lead to a better and more just interpretation of statutes than has hitherto 
prevailed. Perfection will of course not be achieved, but there will 
probably be an improvement. Yet one great difficulty will remain. 
This has been stated in a well-known work as follows:— 


29. As was done, for example, by Bigham J. in Cannan v. Earl of Abingdon, [1900] 
2 Q.B. 66, 71. In deciding that a bicycle was a carriage with less than four 
wheels within the meaning of a special Act of 1767, the learned judge said: 
‘A bicycle is a thing which carries. It may carry a man,-as a horse does, 
or a carriage does; it may carry luggage or goods as we know that tradesmen’s 
tricycles do. It is, therefore, in my opinion, a carriage.” 
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“A fundamental misconception prevails, and pervades all the 
books as to the dealing of the courts with statutes. Interpretation 
is generally spoken of as if its chief function was to discover what 
the meaning of the Legislature really was. But when a Legislature 
has had a real intention, one way or another, on a point, it is not 
once in a hundred times that any doubt arises as to what its inten- 
tion was. If that were all that a judge had to do with a statute, 
interpretation of statutes, instead of being one of the most difficult 
of a judge’s duties, would be extremely easy. The fact is that the 
difficulties of so-called interpretation arise when the Legislature has 
had no meaning at all; when the question which is raised on the 
statute never occurred to it; when what the judges have to do is, 
not to determine what the Legislature did mean on a point which 
was present to its mind, but to guess what it would have intended 
on a point not present to its mind, if the point had been present.’’%° 


It would seem that here the writer is using the word “ intention ’ 
to represent the will of Parliament. But we have seen that the task of 
the interpreter is to discover what is the sense of the words used, not 
what is or might have been the will of the legislator when that will has 
not been expressed in proper form. In truth, at this point we encounter 
a quite different problem. 


In interpreting a statute, the sole task of the court is to find out 
its sense or meaning, in relation to the facts of the instant case. This 
is the whole of the interpretative process. If the statute applies to the 
case, nothing further remains to be done. But if the statute is found 
not to apply, there may be a further question, whether the judge should 
deal with the case on the analogy of the statutory provisions. Many 
judges resolutely decline even to consider this, on the ground that they 
would be usurping the legislative function. Yet it is suggested that a 
careful examination of the cases on interpretation would reveal that there 
is a respectable body of authority favouring the use of statutory pre- 
cedent in deciding cases, in the same way as we use judicial precedent. 

This second question has nothing to do with the process of interpre- 
tation. It is a question as to the proper limits of the judicial function. 
At present, when there is great pressure on Parliamentary time, and the 
opportunities of obtaining a fresh statute to deal with a casus omissus 
are few, there is much to be said for recognising frankly that the courts 
are entitled to decide cases by reference to statutory precedent. But 
there is nothing to be said for doing this under the guise of interpreting 
a statute. The problems of statutory interpretation will not cease to 
vex us until we resolve to separate these two issues and to decide what 
attitude we shall adopt with regard to the second. 
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Australia. 








THE INJUNCTION IN PUBLIC LAW.* 


The injunction was originally forged in the realm of private law as 
a weapon for the protection of individual property rights in cases where 
the more traditional remedy of damages was inapplicable or inadequate. 
There is no doubt that it has played and can play a useful part in the 
field of public law but its translation to that sphere has been attended 
with difficulties inherent in the nature ofits origin. To take one example, 
its original conception as a weapon for the protection of property rights 
has operated as a fettering factor in certain fields, for instance, the 
enforcement of what might loosely be called community rights, whilst 
on the other hand in the industrial sphere, in America but not to any 
appreciable extent in Australia, the concept of the invasion of property 
rights acted for over fifty years as a spur rather than a deterrent. Again 
the traditional technique of equity injunction procedure with its emphasis 
on affidavit procedure at the expense of viva voce evidence and the 
possibility of ex parte orders has raised doubts as to its justice in cases 
where substantially its aid has been enlisted as a means of enforcing 
the criminal law. 


By public law is here taken to mean that body of law which concerns 
either the formulation and enforcement of community rights and duties 
as such or the enforcement of private individual rights where the defendant 
is a body or person occupying a governmental position or a position of 
community responsibility. An instance of the first is the criminal law; 
an instance of the second would be the question of the enforcement of an 
indimdual right in tort or contract against the Crown or some public 
body. The mere character of the litigants as both private individuals 
does not necessarily remove the matter from the field of public law. 
Thus the question of activities arising out of a strike in an industry 
which is vital to the existence of the nation raises issues pertaining 
directly to the community even though the nominal parties to the actual 
litigation may be merely individual employer and employee. It is for 
this reason that it is thought that the field of industrial law pertains to 
this part of the subject though a governmental or public instrumentality 
may not be involved as a directly participating party in every case. 


It is somewhat tempting to divide the matter into such sub-topics 
as the injunction in criminal law, the injunction in constitutional law, 
the injunction in administrative law, and so on. It is thought, however, 
that such treatment is too mechanical. It is doubtful whether any true 
line can be drawn between constitutional law and administrative law. 
Every question of administrative law seems to be equally an issue of 


* This article was first presented as a paper for discussion at the Annual Con- 
ference of the Australian Universities Law Schools’ Association held in Hobart, 
in August, 1953. 
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constitutional law, though the converse proposition perhaps cannot be 
maintained. Moreover, touching the question of criminal law, whilst it 
is true that the injunction has been used in cases where a penalty has 
been imposed, in cases of such use it has been regarded rather as a weapon 
to aid public rights arising from public welfare statutes and prevent 
anti-social acts than one to enforce the criminal law as such. It is 
conceived that a truer line of division is that briefly touched on earlier 
in stating what is conceived to be the scope of public law, viz., that 
between, firstly, cases where the injunction has been used as an aid to 
rights which have a community significance and, secondly, cases where 
the injunction has been employed as a remedy for the redress of private 
grievances against a public body and where the only element of public 
law is provided by the public nature of the defendant. There is a 
significant difference between the case where the plaintiff is seeking to 
restrain the enforcement of regulations which are alleged to be ultra 
vires of the executive authority which has promulgated them and the 
case where the plaintiff is complaining of a private tort committed by a 
Government Department, for instance, trespass or nuisance or passing off. 
Accordingly this line of division has been followed as a method of treat- 
ment, but it has been deemed well to accord separate treatment to the 
topic of the injunction in industrial relations and also to the matter of 
the use of the injunction as directed to Courts, so-called ministerial 
tribunals and other issue-deciding bodies. 


(a) The injunction in aid of public rights. 


The injunction has been used in criminal law, taking that phrase 
in the widest sense. Its use, however, in the case of crime in the 
traditional sense, that is where the crime is against the “ public order ”’ 
State, has been rare. In most of such cases its use would be futile; 
one does not obtain an injunction against a would-be burglar; in other 
cases which would prima facie permit of its use, such as criminal defama- 
tion, Courts have been somewhat reluctant to act. In Prudential 
Assurance Co. v. Knott! the Court held that it had no power to restrain 
the publication of a libel as such even if injurious to property, and 
Lord Eldon in Gee v. Pritchard* had no doubts that he lacked jurisdiction 
to prevent the commission of crimes. This appears, however, to have 
represented merely the old rule in the Court of Chancery. Under the 
Common Law Procedure Act 1854 the Common Law Courts were given 
jurisdiction to restrain the publication of a libel.* According to Jessel 
M.R. the Judicature Act then extended the jurisdiction previously given 
in common law actions to all actions whether in equity or at common 
law. The jurisdiction is to be exercised with caution, however, 


—_ 


(1875) L.R. 10 Ch. 142, disapproving of dicta in Dixon v. Holden (1869) L.R. 
7 Eq. at 492. See also Fleming v. Newton (1848) 1 H.L.C. 363; 9 E.R. 797. 
(1818) 2 Swanst., at 413; 36 E.R. at 674. 

See Quartz Hill Consolidated Gold Mining Co. v. Beall (1882) 20 Ch.D. at 507. 
. Ibid. 
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particularly when an interlocutory injunction is sought.5 It does not 
seem, however, that the defamation cases are of much interest to us. 
Where the injunction has been granted against defamation it has 
obviously been in its character as a private tort and not as a crime. 


In a few cases other than those involving defamation injunctions 
have been granted to restrain offences which are criminal in the traditional 
sense. Thus in Cooper v. Whittingham® an injunction was granted in 
respect of a piracy of copyright which was under the circumstances a 
criminal offence though made so only by statute. 


Moreover statutes which embody the ideal of the welfare State, 
infractions of which are frequently said to be ‘“‘ quasi-criminal ”’ (what- 
ever that phrase may mean), have frequently been enforced by injunction 
in spite of the existence of a penalty. Thus in Attorney-General v. Sharp? 
defendant was enjoined from running his omnibuses for hire without a 
licence as required by statute, he having been repeatedly fined for offences 
under the Act and being well content to pay the fines as the price of 
being able to operate, and in Attorney-General v. Premier Line®, where 
the defendants continued to operate a service of express coaches after 
having been convicted for so operating without the licence required by 
the Road Traffic Act, the Attorney-General obtained an injunction in a 
suit brought by him at the relation of other motor coach owners holding 
licences to operate. It is not proposed to multiply examples of this 
long line of cases at the present juncture. 


In certain cases a private individual can sue even though the facts 
show a violation of a right in which the public is interested and which 
is vindicated by criminal sanctions. One stock instance is public 
nuisance, a matter which perhaps stands half-way between the criminal 
offence in the strict traditional sense and the notion of a community 
right. However, the individual can sue alone in such cases only (a) where 
an interference with a public right involves interference with some 
private right of the plaintiff, or (4) where, though no private right of 
the plaintiff is interfered with, yet he in respect of his public right suffers 
special damage peculiar to himself. In Boyce v. Paddington Borough 
Council! Buckley J. was of the view that a right to the preservation 
of an area as an “‘open space”’ alleged to have been conferred by a 
statute was a public right only, but held that the plaintiff had sufficient 
standing as his property interests were specially affected. He ultimately 
decided, however, that the statute in actual point of interpretation did 
not give the public right contended for. The Court of Appeal, on the 
other hand, thought that, assuming the public right existed, the plaintiff 


5. See Quartz Hill Consolidated Gold Mining Co. v. Beall (1882) 20 Ch.D. 501; 
Bonnard v. Perryman [1891] 2 Ch. 269. 

. (1880) 15 Ch.D. 501. 7. [1931] 1 Ch. 121. 

. [1932] 1 Ch. 303. 

. See Boyce v. Paddington Borough Council [1903] 1 Ch. 109 at 114. 

. Supra. See same case on appeal [1903] 2 Ch. 556. 
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could not sue without the Attorney-General. Whatever difference existed 
as to application of principle, however, there was agreement on the view 
that the plaintiff must be able either to point to the infringement of a 
private right or to the interference with a public right causing him 
special damage. The case of Devonport Corporation v. Tozer‘! was 
decided on an application of the same principle, even though in this 
case the applicant itself was a public authority. If no private right or 
interest is infringed or affected the Attorney-General is alone competent 
to sue. In cases where the individual is permitted to sue he obtains the 
injunction on the basis of an infringement of a private property interest 
which co-exists with the existence of a public wrong. It appears that 
he need not necessarily show a separate independent private right 
litigable as such, that is, he need not show that were the public character 
of the right stripped away he would still have a right of action under 
one of the categories of private law. This matter, however, will be 
taken up again later. Where the infringement of a property right or 
interest is shown then the right of action may exist notwithstanding 
that a criminal sanction is provided.’ 


Where the infraction of the statute relates solely to a public right 
and involves no special injury to the individual, then the Attorney- 
General is the only person competent to sue.4* He may sue on the 
relation of an individual. The relator need not be a public authority, 
nor seemingly need he be an individual injured in any special property 
right. The competency of the Attorney-General to institute proceedings 
for an injunction in the case of a public wrong visited by a penalty is 
undoubted. In England it has been put on the basis that the mere 
commission or threat of commission of an illegal act which concerns the 
public is sufficient. It is stated in the headnote to Attorney-General v. 
Shrewshury (Kingsland) Borage Co.'* that “ when an illegal act is being 
committed which in its nature tends to the injury of the public. . 
the Attorney-General can maintain an action on behalf of tne public 
to restrain the commission of the act.’’ The injunction of course as in 
private law is a discretionary remedy and will be granted where it is 
shown that the ordinary remedy, for instance the penalty, is inadequate, 
as in A.-G. v. Sharp, where the defendant continued to ply for hire 
without a licence notwithstanding the infliction of fines. There is no 
insistence that any particular proprietary right be shown, either in the 
sense of private property or “ public property.’’ The argument that 
some such right be shown was pressed in A.-G. v. Sharp, but rejected.” 
Nor need actual injury to the public be shewn. 


11. [1903] 1 Ch. 759. 12. Stevens v. Chown [1901] 1 Ch. 894. 

13. Boyce v. Paddington Corporation, supra, n. 10. 

14. 4.-G. v. Premier Line Lid., supra, n. 8. 

15. See A.-G. v. Ashborne Recreation Ground Company [1903] 1 Ch. 101; A.-G. v. 
Sharp, supra, n. 7; A.-G. v. Premier Line, supra, n. 8. 

16. (1881) 21 Ch.D. 752. 

17. See [1931] 1 Ch. at 134; 4.-G. v. Ashborne Recreation Ground, supra at pp. 
107-8. 
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Australian cases have, however, shown more of a clinging to th 
traditional sense of the injunction as a remedy in private law. In 
Attorney-General v. Gill'® the Supreme Court of Victoria was asked for 
an injunction to restrain a landowner from proceeding with the erection 
of a building which contravened the requirements of a municipal by-law. 
The Court refused the injunction substantially on the ground that the 
right sought to be enforced did not take the form of a “ positive interest ” 
susceptible of enjoyment by the King’s subjects as a matter of common 
right. Here is the postulation of a requirement of some _ public 
proprietary interest. As the Court also decided that the possession by 
limited sections of the public of certain private property rights was not 
a sufficient ground for the intervention of the Attorney-General, the 
area of possible activity left to the latter on such reasoning can be but 
small.1® The High Court decision in Ramsay v. Aherfoyle Manufacturing 
Company® (a case where an injunction was sought to restrain the building 
of a factory in defiance of a municipal by-law) cannot be regarded 
however as adopting in full the reasoning in the Victorian case. 
McTiernan J. did indeed rely on it, but Latham C.J. mainly based his 
reasoning on the somewhat discredited view that it is not the function 
of a Court of equity to enforce the criminal law. The decision may 
well rest, moreover, on the facts that the actions of the municipality 
were somewhat unmeritorious, and further that the municipality had 
another remedy available, viz., the power of taking steps to pull down 
the offending buildings. Such factors might well justify the refusal of 
the injunction on grounds going to discretion. It cannot, however, be 
doubted that the remarks of the majority justices*! indicate a much 
narrower approach than has been followed in England. 

One matter calling for investigation at this point is the relation 
between the injunction remedy where it is sought in a public matter 
by a private person and the famous rule laid down in Wolverhampton 
New Waterworks Co. v. Hawkesford?? dealing with the cases where duties 
are prescribed by statute, viz., that where the statute merely affirms a 
common law duty and adds a special remedy the individual may still, 
unless the statute clearly excludes it, pursue the common law remedy, 
that where a new duty is created and no remedy prescribed the common 
law remedy is the only one, but that where the statute creates a new 
duty and also declares a special remedy that special remedy is the only 
one which can be pursued. Even where the individual is pursuing a 
claim for damages this last rule is subject to many exceptions*® 
and is really a matter pertaining to statutory construction. Where the 
individual is seeking an injunction in a matter of public import so that 


18. [1927] V.L.R. 22. 

19. See Friedmann: Declaratory Judgment and Injunction as Public Law Remedies 
22 A.L.J. at 449-450. 

20. (1935) 54 C.L.R. 230. 21. e.g., at p. 243. 

22. (1859) 6 C.B. (N.S.) 336 at 356; 141 E.R. at 495. 

23. e.g., the line of cases exemplified by Groves v. Wimborne [1898] 2 Q.B. 402. 
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the granting or withholding thereof affects the community, and not 
merely the individual, such rule of exclusion, it is submitted, has no 
place.*4 Stevens v. Chown®® may of course be explained as a case where 
the legislature merely re-affirmed an existing duty. However, the law 
reports do yield instances where the injunction has been granted to an 
individual whose interests are affected notwithstanding the creation of a 
new duty and the provision of a criminal sanction.26 The cases where 
it has been refused are simply explained either by the fact that the 
injunction is a discretionary remedy or that the applicant had no right 
of property.’ This attitude appears to be theoretically justified. The 
position is different from that where the individual is merely seeking 
damages; where he seeks an injunction in a matter of public interest, the 
right enforced is really a public one, the individual being as a matter 
of grace permitted to set the law in motion. The suggested rule of 
exclusion has no application where the Attorney-General is suing?®, nor 
should it apply when an individual seeks to enforce a public duty even 
though he would have no standing as a litigant were it not for his 
special interest. 


It may be suggested that in cases where an injunction has been 
granted at the instance oi the Attorney-General where a criminal offence 
was involved, the rationale has been not so much the fact that a crime 
has been committed as the enforcement of a public interest as such. 
This may be so, but the designation of a course of conduct as criminal 
is one clear way of importing the element of public interest. There are 
nevertheless other courses of conduct which the public has an interest 
in regulating. A case such as London County Council vy. Attorney- 
General?® moves away from the domain of criminal law. Here the 
London County Council was enjoined from working omnibuses when 
it had statutory power only to purchase and work tramways. We here 
approach the broad question of ultra vires which may range from a 
mere question of the exceeding of its powers by a limited liability 
company to questions concerning powers of legislation possessed by 
Parliaments or law-making bodies of limited powers. Yet an exercise of 
functions ultra vires by a body is not usually a criminal offence; it is 
simply a void act. Exercise of purported legislative powers beyond the 
scope of a legislative body acting within the confines of a rigid Constitu- 
tion again does not attract the sanctions of the criminal law; nor does 
the legislative or executive infraction of a constitutional prohibition such 
as that contained in Section 92 of the Australian Commonwealth 
Constitution. 


24. See Stevens v. Chown |1901) 1 Ch. 894 at 904. 

25. Supra. 

26. e.g., Cooper v. Whittingham (1880) 15 Ch.D. 501, a case which has been referred 
to with approval in many later authorities. 

27. e.g., Institute of Patent Agents v. Lockwood [1894] A.C. 347. 

A.-G. v. Ashborne Recreation Ground [1903] 1 Ch. 101 at 107. 

29. [1902] A.C. 165. 
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There is no doubt that there is power in the Attorney-General to 
seek an injunction restraining a public authority from exceeding its 
powers.°° The power has been exercised even in relation to the exercise 
of ultra vires powers by a trading company.*! The public are regarded 
as having an interest in the due exercise of functions by such corporations 


in view presumably of the large part which they play in modern com- 
mercial life. 


Again an injunction may be obtained against the implementing of 
Regulations made by the Governor in Council or other executive instru- 
mentality which are ultra vires the enabling Act.** 

In pursuance of the same general principle an injunction can be 
obtained in respect of the carrying into effect of legislation which is 
ultra vires a legislature of limited powers.* 


In cases falling within the last two paragraphs the initiative will 
in the nature of things normally come from a- member of the public 
who can point to his special interests being affected unless within the 
Australian constitutional framework special matters arise affecting the 
Commonwealth Constitution.*4 The normal procedure, too, may perhaps 
be regarded as the suit for a declaratory judgment, though this is usually 
allied with the injunction as an ancillary remedy. In the Australian 
Alliance Assurance Co. Case the declaratory judgment was given as 
against the Attorney-General; the injunction was sought and granted 
against John Goodwyn (who was in fact the State Insurance Com- 
missioner). In Tvethowan’s Case and in the Colonial Sugar Refining Co 
Case the injunction was granted against, inter alia, the Attorney-General. 


This brings us to the question of injunctions brought in respect of 
the implementing of statutes which are ultra vires the legislative powers 
of the Parliament under the Federal Constitution or infringe prohibitions 
contained in that Constitution. 


Apart from the cases where the matter has arisen from a prosecution 
launched in reliance on the impugned provisions, cases which do not 
directly concern us, the question of the constitutionality of State or 
Federal legislation within the Federal framework has been raised mainly 
by suit for a declaratory judgment. Where an injunction has been 
sought it has merely been by way of ancillary relief and if the judgment 


30. London County Council v. Attorney-General, supra; Attorney-General v. Man 
chester Corporation [1906] 1 Ch. 643. 

31. Attorney-General v. Great Eastern Railway (1880) 5 App.Cas. 473. 

32. Australian Alliance Assurance Co. v. Goodwyn [1916] St.R. Qd. 135 and [1916} 
St.R. Qd. 225; Colonial Sugar Refining Co. v. Attorney-Gemeral [1916] St.R. 
QOd. 278. 

33. Tvethowan v. Peden (1931) 31 S.R. (N.S.W.) 183; on appeal sub nom. A.-G. 
v. Trethowan 44 C.L.R. 394 and [1932] A.C. 394. 

34. Query however whether on current reasoning the Commonwealth could not 
have sued in such a case as Trethowan. The people of the Commonwealth 
(in so far as they resided in New South Wales) would have an interest in the 


New South Wales Parliament being compelled to observe its constitutional 
limitations 
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is in favour of invalidity the relief given has been by way of declaration 
of invalidity not by way of injunction.** It is thought, however, that 
in spite of the obvious differences in the nature of the two remedies, 
the principles relating to the interest which must be shown by the 
applicant for a declaratory judgment on a point of alleged constitutional 
invalidity will be of equal application to the injunction. 

The procedure by way of declaration was devised from old precedents 
in the Court of Exchequer and was first introduced in a modern setting 
in England in Dyson v. Attorney-General.3* There it obtained judicial 
blessing in spite of the fact that at that time no action in the strict 
sense could be brought against the Crown. It has been used against 
the Crown in subsequent cases in England,®? though its exact limits 
remained somewhat unsettled in that country. 

The same procedure has been developed in Australia into a very 
efficacious weapon for bringing before the Court the question whether 
under the Commonwealth Constitution a legislative provision is ultra 
vires the Federal Parliament or a State Parliament, or whether 
either legislature has infringed a statutory inhibition such as that 
contained in Section 92. Quite early in the stormy history of the 
latter section the machinery of declaratory judgment, allied or not with 
application for injunction, was employed by the litigant.2* In recent 
years it has been widely used as a means for challenging the validity of 
the legislation purporting to nationalise the banks, to proscribe the 
Communist Party, to establish a Governmental monopoly in air transport 
and to provide pharmaceutical benefits. In most cases the initiative was 
taken by the private citizen, and in this connection the original require- 
ment read into the suit for a declaratory judgment that the applicant's 
interests must be specially affected by the course or projected course of 
Governmental action has been adhered to. Thus a litigant who will not 
be affected at all is not entitled to challenge the legislation. For instance, 
a person who is not engaged in interstate trade or in any interstate trade 
which would be affected by the legislation in point cannot challenge such 
legislation on the score that it infringes the statutory inhibition of 
Section 92.39 Moreover, the mere fact that the plaintiff as a citizen 
will have his ‘aterests affected merely as an ordinary member of the 
public is not enough. Thus in Anderson v. The Commonwealth® the 
plaintiff, an ordinary citizen, was held to have insufficient interest to 
entitle him to maintain an action for a declaration that the Sugar 
Agreement made between Queensland and the Commonwealth was 


35. For an instance where the injunction alone was sued for see Field Peas Marketing 
Board v. Clements and Marshall (1947) 76 C.L.R. 401, 414. See also Foggitt 
Jones & Co. Ltd. v. State of New South Wales (1916) 21 C.L.R. 357. 

36. [1911] 1 K.B. 410. 

37. e.g., Burghes v. A.-G. [1912] 1 Ch. 173. 

38. e.g., Foggitt Jones & Co. Ltd. v. New South Wales (1916) 21 C.L.R. 357; McArthur 
v. Queensland (1920) 28 C.L.R. 530. 

39. See Vacuum Oil Ply. Lid. v. Queensland (1934) 51 C.L.R. 108 at 117, 123. 

40. (1932) 47 C.L.R. 50. 
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invalid. On the other hand, a comparatively slight impingement is 
enough if it can be shown to be direct and something more than the 
inconvenience suffered by the general public. Thus in Crouch v. The 
Commonwealth" it was held that the plaintiff, a car dealer dealing in 
second-hand cars and to a much smaller extent in new cars, had a 
sufficient interest to challenge the constitutionality of the Defence 
(Transitional Provisions) Act 1946 in so far as it purported to warrant 
the making of an Order which forbade the disposal and purchase of 
new cars without a permit. It was held on a demurrer that the allegation 
that the order required permits to be obtained before the plaintiff could 
deal was a sufficient allegation of interference with the business of the 
plaintiff. Obviously, however, a member of the public who was a pro- 
spective purchaser of a car could not have challenged the order on the 
score that it would make it more difficult for him to buy cars. The 
question can only be one of degree. 


It seems enough that the direct interest of the plaintiff is likely 
to be affected. Thus it is not necessary that the legislation has been 
actually implemented to the extent that the business or property of the 
plaintiff is interfered with—thus in the Bank Nationalisation Case* 
the declaration of invalidity was obtained even though the damage to 
the banks’ interests was in posse and not in esse. The same might be 
said of the Airlines Case* and the second Pharmaceutical Benefits Case.“ 
After all, this is in line with the well established view that the injunctive 
power of a Court is called into play by the threat of action as well as 
by the actual infliction of damage.*® It does, however, raise the inquiry 
to what extent these judicial activities are consistent with the view 
expressed in Luna Park Ltd. v. The Commonwealth* that the declaration 
procedure cannot be used to decide hypothetical questions and with the 
actual decision in that case. Although the later decisions appear at 
first glance to have far outrun the limitations implied by that decision, 
it must be remembered that the question therein arising may well be 
regarded as hypothetical because the plaintiff was in effect seeking an 
inquiry as to the operation of an Act on a particular proposed mode of 
conducting business which was hypothetical in the sense that the plaintiff 
had not yet carried on business in that mode and whether it did so or 
not would depend upon the decision of the Court. It did not have an 
existing interest which was impinged upon; it was thinking about 
creating one. 


The objection on the score of hypothetical facts may break wider 
ground than the question whether the plaintiff's interests are affected. 


41. (1948) 77 C.L.R. 339. 

42. Bank of New South Wales v. The Commonwealth (1948) 76 C.L.R. 1. 

43. A.N.A. Pty. Ltd. v. The Commonwealth (1945) 71 C.L.R. 29. 

44. British Medical Association v. The Commonwealth (1949) 79 C.L.R. 201. 
45. Kerr: Injunctions 6th Ed. pp. 16, 93. 
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It may be that if the Act is implemented then there is a reasonable 
probability that his interests will be touched, but it may be that there 
is no reasonable immediate probability that the Act will be brought 
into force. This is a matter of course which might be relevant even 
where the party seeking relief was. not a. private individual but the 
Attorney-General. It is clear of course that, save in the exceptional 
circumstances of such a case as Trethowan’s, no action could be brought 
before the Governor’s or Governor-General’s assent was given to the 
legislative proposal, nor seemingly could it be brought if the operation 
of the Act was conditional or its operation was postponed for some 
substantial period, for instance if the Act was not to come into force 
for ten years. On the other hand, there is no necessity that any executive 
action, whether touching the plaintiff or not, should have been taken. 
Nor does it seem, where the Act is one that is not to come into force 
until proclaimed, that the plaintiff is debarred from taking action until 
it has been proclaimed. In the first Pharmaceutical Benefits Case*’ the 
declaration was sought and obtained before the Act was proclaimed. 
In all such cases, however, it is submitted that there must be (a) some 
reasonable expectation that the Act will be enforced in the near immediate 
future, ane (b) the reasonable probability that such implementation will 
affect plaintiff's interests.*® 


Procedure by suit for declaration of invalidity or injunction may 
be sought by a State in the case where Commonwealth legislation is 
impugned or by the Commonwealth or another State where State legisla- 
tion is under fire, and it appears that all that is required to give a locus 
standi to the particular authority which desires to take action is that 
the legislation will affect generally the people subject to its rule. No 
special injury or possibility of it to particular persons or groups of 
persons within the area is required. The same principles apply in fact 
as have been already considered in dealing with such a case as London 
County Council v. Attorney-General.4® In A.-G. for N.S.W. v. Brewery 
Employees’ Union®® and the first Pharmaceutical Benefits Case*? a State 
obtained declarations of invalidity of Commonwealth legislation; in 
Commonwealth v. Queensland* the converse occurred, whilst in Tasmania 
v. Victoria®? one State challenged the validity of the legislation of 
another. There has been little questioning of the rightness of these 
procedures. The dissent of Higgins J. in some of the earlier cases® 
has been the only discordant voice. It has been stated that the true 
principle is that the Commonwealth or the relevant State (as the case 
may be) can be conceived of as representing the citizens subject to its 
47, (1945) 71 C.L.R. 237. 


48. See statement of principle in Toowoomba Foundry Ltd. v. The Commonwealth 
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rule and that it is not required, as Higgins J. asserted, that it must 
have some specific right of action in tort or at least a specific property 
right ; in fact it seems now that all that is required is that the legislation, 
if invalid, would be an invasion of the legislative field of the plaintiff 
instrumentality as in the Union Label Case or that it in some way 
operates on the lives of citizens within its area.** In the former set of 
circumstances, for instance where the challenge is made by a State that 
Commonwealth legislation is invalid, it is not necessary that the State 
impugning the legislation should have entered the legislative field itself.* 


In such cases of the initiative being taken by a Government it seems 
proper that the action be instituted in the name of the relevant Attorney- 
General, though in most of the cases which have arisen the State as such 
(or the Commonwealth as the case may be) has for good measure been 
joined as a co-plaintiff. 

It is now necessary to turn to the exceptional facts of Trethowan v. 
Attorney-General.6® Suits for equitable relief in the arena of constitu- 
tional law whether by way of declaration or injunction have almost 
invariably been concerned with a completed statute, completed in the 
sense that it has passed through the designated legislative process. Here, 
however, the injunction granted was directed to a stage in the legislative 
process; it in effect prevented the presentation of certain Bills passed 
by the Legislative Assembly and Council of New South Wales to the 
Governor for his assent. The decisions in the High Court and the 
Privy Council were limited to the substantive point of the effectiveness 
of the “‘ manner and form requirement.” It was only in the New South 
Wales Full Court®’ that the propriety of the procedure was adjudicated 
upon by five obviously very unhappy judges. As the plaintiffs were 
private citizens it was necessary to show some pecuniary interest. In 
the view of the Court this was satisfied by the fact that if the invalid 
legislation was passed the plaintitis would be deprived of their privileges 
and emoluments as members of the Legislative Council, and the peculiar 
requirements of the injunction-making discretion were satisfied by the 
fact that some ex post facto declaration of invalidity would be an 
ineffectual remedy. More serious was the argument that the internal 
processes and procedure of Parliament could not or should not be inter- 
fered with by injunction. On the whole it is thought to be a valid answer 
that it was to the very process of legislative activity, namely, the giving 
of a particular message to the Governor, that the statutory prohibition 
was directed (and for the decision of this point we must assume validly 
directed). The suggestion that similar interference would be possible in 
the workings of an “ uncontrolled” legislature has been made, but it is 
thought that though such intervention in the case of a similar type of 
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enactment occurring in England would be legally possible the likelihood 
of such an injunction being granted would be but remote.*® In 
Trethowan’s Case the Court could say with truth that, assuming the 
“manner and form’’ requirements constituted a valid fetter, it could 
later make a declaration of invalidity, and to issue an injunction before 
the Bill received the assent of the Governor was merely antedating the 
same effect. The assent could not make the Bill a valid law. In the 
case of an imaginary English Act forbidding the presentation of a Bill 
of a certain type to Her Majesty unless it had first been approved at a 
referendum and an application for an injunction made at the appropriate 
stage of such a Bill answering the requisite description, the very step 
sought to be enjoined would be the one that gave the Bill complete 
validity. Any “ illegality ’—if that be a correct phrase—attaching to 
the act of presentation would be but of a temporary character. If such 
considerations are relevant to nothing else they are relevant to the 
question of discretion in granting or withholding the remedy. This 
analysis of course depends upon the proposition that the Imperial Parlia- 
ment cannot bind the action of its successor by setting up a permanent 
““manner and form.” Such a principle has been queried®® and no doubt 
there are difficulties attached to it, but the question raised is far too 
wide to be here considered. 


No difficulties were felt by the Court in entertaining a claim for a 
declaration and for interlocutory applications in relation to a somewhat 
similar situation in Taylor v. Attorney-General.®° 

The conclusions on the procedural issues debated in the New South 
Wales Court in Trethowan v. Peden appear to be fortified by the recent 
decision of the Victorian Full Court in McDonald v. Cain.*' There in 
substance a declaration was sought by two members of the Victorian 
Legislative Assembly against the Premier, all the Ministers of the Crown 
and the Clerk of Parliaments that it was contrary to law for the defendants 
to present to the Governor for the Queen’s assent a Bill for the redistribu- 
tion of seats in the Legislative Assembly inasmuch as the Bill had not 
been passed with the concurrence of an absolute majority in both 
Chambers. Actually it was held that the Bill was not of a type requiring 
an absolute majority under the terms of section LX of the Constitution 
Act, but the Court negatived each of three points taken by the defendants, 
viz., (a) that the determination whether in the circumstances the con- 
currence of an absolute majority was required had been committed by 
the legislature to the Legislative Council for decision and not to the 
Courts, (b) that to make the declarations asked for would be to interfere 
with the powers, immunities and privileges of Parliament, and (c) that 
the plaintiffs had insufficient interest to maintain the proceedings. The 
58. Bilston Corporation v. Wolverhampton Corporation [1942] 1 Ch. 391, though 
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first point did not directly arise in Trethowan’s Case, but the other two 
did. In relation to the second point the Court relied strongly on the 
latter case and clearly adopted the reasoning therein. The argument 
bearing on insufficiency of interest was treated in interesting fashion by 
the Court. Gavan Duffy J. thought that the plaintiffs qualified by 
reason of their being on the voters’ roll for districts which the Bill, if it 
became law, was likely to do away with; he also referred to the fact that 
as members of Parliament the Bill could affect their right to again become 
members in view of the fact that quite possibly the nature of the con- 
stituency would be changed. O’Bryan J. thought that the plaintiffs had 
a sufficient standing considered merely as electors. Their interests were 
affected because of the possibility that their names might be removed 
on to the roll of a different electoral district. “‘ The right to vote is a 
right which the law will protect and it is not correct to say that you are 
depriving a person of nothing if you take away from him that which he 
has but give him back something different but which is equally good.”’ 
We appear to have travelled a long way from the concept of a right 
of property. 


It may be asked whether in the type of case which may loosely 
be called “ constitutional’ the injunction is conceived of as on the one 
hand going against the Crown or a particular official representative of 
the Crown or, on the other hand, merely as against the individual occupy- 
ing the office. In the area of Federal jurisdiction under the Constitution 
and in States where the Crown is placed on the same level as a private 
litigant there should be no theoretical difficulty involved in enjoining 
the Crown, though usually such action is not necessary. Some of the 
Commonwealth constitutional cases evince an assumption that an injunc- 
tion can be sought against a State or the Commonwealth as such, though 
distinct individuals are also added. Thus in the Communist Party 
Dissolution Case® the Prime Minister and the Attorney-General were 
joined. Turning to purely State jurisdiction, in those States where the 
Crown is not placed on the same footing as the individual defendant 
but a special procedure by petition is provided as in New South Wales, 
Queensland and South Australia, it has been held that an injunction can 
be sought under such provisions,** and possibly even apart from these 
provisions an injunction would lie against the Attorney-General as 
embodying the Crown in the same way as the procedure by way of suit 
for a declaratory judgment was possible in England even though the 
Crown in general could not be sued.** In any event, whether the notion 
of enjoining the Crown be or be not possible in States where the Crown 
cannot be sued in the ordinary way it seems that the suit can always 
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be regarded as one for an injunction against an individual, who, happen- 
ing also to be a public functionary, is proposing to perform an act 
unjustified by law. The analogy is with the field of tort where even 
in jurisdictions where the Crown is not liable in tort the individual 
Crown servant always has been so liable and so it is submitted could 
be enjoined from tortious activity. In Victoria, which is the State to 
which this consideration has most relevance, there is a strong dictum 
that the Court has no jurisdiction virtually to restrain the Crown by 
proceedings for injunction against its officers,®* yet in some cases injunc- 
tions have been granted against instrumentalities which are plainly 
agents of the Crown.*? Obviously in such cases it is necessary to direct 
the injunction against the individual Crown servant whose function it 
is to do the act complained of; no theory of enjoining the Crown is 
involved. 


Actions concerning matters of public interest have therefore been 
deemed proper vehicles for the use of the injunction. The cases have 
not, however, wandered beyond two categories, viz., firstly, where the 
conduct attacked has also been visited by the legislature with a penalty 
and so savours of illegality in the criminal sense; and, secondly, the case 
of the exceeding of powers vested in public bodies whether such bodies 
be legislative or executive. 


The cases which have held that a public authority can be restrained 
by injunction from the exercise of powers where the proposed exercise 
is not bona fide for the purposes laid down by the statute are but an 
extension of the general ultra vires principle. A power exercised mala 
fide for extraneous purposes is really exercised ultra vires. The cases 
in which such injunctions have been granted lie in the field of statutory 
resumption or appropriation of land for public purposes,** but there is 
no reason why the principle should not apply to other cases, for instance 
the granting of licences by public authorities. Query, however, whether 
the principle is not limited to cases where the Act expresses the purposes 
for which the power may be exercised. It must too be remembered 
that where a power is made exercisable upon the existence of reasonable 
grounds of belief one is faced with the decision in Liversidge v. Anderson®® 
that the Court cannot inquire into the reasonableness of the grounds. 
Even the requirement of bona fides becomes comparatively meaningless 
in such circumstances. However, there is good ground for contending 
that this decision merely turns on the construction of the enactment 


65. See Eastern Trust Company v. McKenzie Mann & Co. Ltd. [1915] A.C. at 760; 
Niveaha Tamaki v. Baker (1901) A.C. at 575. 

66. Palmer v. Board of Land and Works (1875) 1 V.L.R. (E.) 80. 

67. Sharp v. Board of Land and Works (1899) 5 A.L.R. (C.N.) 81; Pike v. The Queen 
(1880) 6 V.L.R. (E.) 194. 

68. Denman & Co. v. Westminster Corporation {1906) 1 Ch. 464; Municipal Council 
of Sydney v. Campbell [1925] A.C. 338; Werribee Council v. Kerr (1928) 42 C.L.R, 
1; Thompson v. Randwick Corporation (1950) 81 C.L.R. 87. 

69. [1942] A.C. 206. 





128 The University of Queensland Law Journal 


and that in some cases the exercise of the power is invalid and can be 
enjoined unless reasonable grounds exist in fact.7° 


We are here talking of acts which are in substance administrative, 
and do not in any way deal at this point with the question whether the 
injunction can be directed to bodies which are judicial bodies or are 
under a duty to proceed judicially. 


Thus a mere threat to the public interest is not enough to invoke 
the use of the injunction. The notion of the enforceable public interest 
has been categorised under two heads which may for the sake of brevity 
be called the ‘‘ penalty cases” which savour of the criminal law and the 
‘‘ ultra vires cases”’ which are relevant to the matters of constitutional 
framework and public administration. It is probably a healthy fact 
that the injunction cannot be used in a case where all that is suggested 
is that a body or its activities constitutes a threat to society generally.” 
If it could be so used its possibilities as a weapon to control alleged 
dangerous opinions would be unlimited. 


It has been mentioned previously that it is perhaps questionable 
to say that in the first type of case abovementioned it is the existence 
of a criminal offence that justifies the use of an injunction; it may be 
that the concept is rather that of the enforcement of a public welfare 
statute. Yet it seems to be over-dogmatic to deny that the injunction 
could be used to prevent the commission of a crime in the more traditional 
sense and dicta employed have not conveyed any such limitation. It 
may be, however, that there is a cross distinction here, viz., that the 
injunction is only to be used when the sanction provided is a pecuniary 
penalty in the first instance. The writer has not discovered any case 
in which the injunction has been used where the punishment for an 
offence has been prescribed as imprisonment only. 

It is obvious that the old stricter meaning of “‘ property right ’’ has 
vanished. In the constitutional cases it has been regarded as sufficient 
that the individual has been “ specially affected” or that he has a 
“ sufficient interest.’’ Impingement on prospects of trade gain or business 
advancement has been regarded as enough.” In McDonald v. Cain™8 
O’Bryan J. regarded variation of the incidents of a right to vote as 
sufficient. It is open to doubt whether to-day in Australia, bearing in 
mind the wide view, taken in the constitutional cases, one of the rival 
omnibus concerns might not have sued without joining the Attorney- 
General in the circumstances which were raised by A.-G. v. Sharp.” 
Some special property or business interest must nevertheless be shown. 
Some of the defamation cases do suggest that mere injury to reputation 
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is enough,” but it must be remembered that in Dixon v. Holden’® the 
injury was to trade reputation. Moreover, the defamation cases are not 
reliable because some of them are based upon the jurisdiction given by 
the Common Law Procedure Act 1854, which does not require injury to 
a property interest. 


One little discussed point remains. Where the injunction is sought 
to be used by an individual, whether in the “ criminal” or the “‘ ultra 
vires’’ cases, in circumstances where the public interest is involved, 
must that individual prove more than the special danger to his property 
right ? Must he prove that, were the public element stripped away, he 
would have a recognised litigable right under one of the categories of 
private law? When it is a case of enforcing purely private rights, the 
individual must show a right of action in tort, contract, breach of trust 
or otherwise. If he does not his loss is merely damnum sine injuria. 
Thus the individual plaintiff for instance cannot recover damages for 
the abstraction of underground water not flowing in a defined channel 
because that is not an actionable tort.7”7_ Nor could he obtain an injunc- 
tion in such a case. It is true that injunctions can be obtained against 
acts on the basis of a threat to perform them, but only if the act appre- 
hended be a specific tort or other wrongful act. Of course the right of 
action need not be a common law one. It may be equitable. It is 
realised that the formulation of such a limitation may appear to involve 
a certain amount of question-begging where the only right of action 
possible is a right to bring a suit for an injunction. Nevertheless it is 
obviously a legitimate generalisation to say that in realms outside the 
domain of public law where the question whether an individual can 
seek an injunction arises, the practical question is whether he can bring 
the facts within one of the categories of civil actionability. The law is 
not static and the categories are for ever being enlarged, but the limita- 
tion still exists. Mere injury or threat of injury to property interests 
or business interests is not enough of itself. One must have a recognised 
injuria. 

The inquiry is as to whether the fact that the interests of the 
community also are involved makes a difference. 


The declaratory judgment may be sought even though there is no 
separate existing right of action:?* This is so, however, even in the 
sphere of private law. The injunction in private law, it is clear, cannot 
be sought save where the individual has sustained a wrong under one 
of the recognized heads. Is this so where he sues in respect of a public 
right by virtue of a special property or business interest? The 
constitutional law cases are here instructive. It is certain that the 
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unconstitutionality of an unconstitutional act does not of itself create 
a cause of action. It merely takes away the cloak of legislative protec- 
tion from acts which would otherwise be civil wrongs. Mr. James was 
held not to be entitled to recover damages for the mere fact that damage 
had been caused to his business by the Commonwealth acting under the 
invalid Dried Fruits Act; he could recover damages only in so far as 
the Commonwealth’s actions had crystallised in specific torts such as 
trespass to or conversion of his goods.7® The fact that in the earlier 
case®® he was entitled by a declaratory judgment and no doubt by 
injunction to arrest the implementation of the invalid Statute can be 
justified by the fact that there would be a reasonable expectation that 
the carrying out of the legislation would involve the commission of 
torts as against James. In the Bank Nationalisation Case the carrying 
out of the Commonwealth’s programme would probably have involved 
acts of interference with the banks’ property which unless consented to 
would be torts. Yet this analysis does net explain all cases. In the 
Airlines Case one part of the decision was that it was competent to set 
up the National Airlines Corporation with power to engage in civil 
aviation though not to exclude other bodies from so engaging. If the 
decision had been that it was not so competent then, assuming that the 
Corporation had proceeded to carry on such activities notwithstanding 
the decision, the only damage which would have been sustained by 
Australian National Airways Pty. Ltd. would have been loss of business 
due to competition—not an actionable tort. Yet no doubt was cast on 
the right of the plaintiff to seek a declaration on such point, and no 
doubt had the Court’s decision been that the Commonwealth was not 
permitted to engage in civil air transport at all the plaintiff would have 
been regarded as entitled to a declaration in appropriate terms and 
doubtless, if needs dictated, an injunction. The same tendency appears 
in other fields. It is very doubtful if the plaintiffs in Trethowan’s Case 
would have had any right to damages had they waited until the legisla- 
tion had been passed (assuming it to be invalid) and been dispossessed 
of their seats. In the realm of public nuisance the individual plaintiff 
who shows that he is specially affected need not bring his case within 
one of the ordinary categories of tort. Lastly, the statement of principle 
in Boyce v. Paddington Corporation,®+ which is in many respects the 
locus classicus for the enunciation of ‘the rights of the individual in a 
public law case, suggests that the possession of a property interest is 
enough. The case where a private right also is infringed is segregated 
as a separate Case. 

It is submitted then that the importation of the public interest 
transforms the position of the private litigant. All he needs to show 
is that he is specially affected in his financial or property interests. 
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(b) The enforcement of private rights against public authorities. 

Here there is no concept of public rights. The individual is merely 
injured or threatened to be injured in his private interests, but the 
person offending happens to be a public body, whether or not under 
the shield of the Crown. An action for an injunction against a public 
body in respect of a private nuisance arising on property occupied by 
it or, in a case where the Crown has engaged in trading activities, an 
action for an injunction to restrain it from passing off its goods as those 
of the plaintiff, is no more an assertion of a public right than is an action 
for damages in respect of a collision due to the negligent driving of a 
Government vehicle. The only interest for public law in such cases is 
the question of the immunity from suit which the public body sought 
to be sued may possess. 


Where the defendant sought to be sued is the Crown or a body 
which lies under the now very thin “ shield of the Crown,” then the 
question of the availability of the injunction raises much the same 
problem as we previously considered in dealing with the injunction in 
aid of public rights. In view, however, of the fact that the individual 
cannot rely on a public interest and is driven to assert a private right 
of action according to one of the private law categories he can be met 
by the argument, at least in the case where a liability in tort is asserted, 
that there is no right of action against the Crown (if the injunction is 
asked for against the Crown as such), save to the extent to which statute 
has taken away the Crown immunity. In a State where the immunity 
still remains, such as Victoria, it seems that the plaintiff would be thrown 
back on asserting that he is claiming merely an injunction against an 
individual wrongdoer. It is suggested that the injunction would properly 
go to the individual Crown servant in such cases. ®? 


Where the defendant is a body exercising public functions but is not 
technically a Crown instrumentality, then the injunction exists where 
the facts make it a proper remedy according to ordinary equitable canons 
unless the defendant enjoys a special exemption by statute. It is 
common to endow such bodies with certain statutoiy powers which may 
or may not exempt them from liability in tort. Whether such exemption 
exists is a matter of interpretation of the statute. Thus it may be that 
the body is granted its powers subject to the condition that in exercising 
them it does not indulge in tortious acts. In such cases the injunction 
is no more excluded than is the action for damages. An instance is 
Metropolitan Asylum District v. Hill.*3 Where it is clear that protection 
is given against liability in tort, that is where the case is one of so-called 
“absolute ’’ statutory authority, such shield exists only in respect of 
damage which is the unavoidable result of the powers granted.® 
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Where the interests of the individual alone are involved then of 
course he must bring his case within one of the recognised categories 
of civil actionability. He has no public interest which he can use to 
carry his case into the Courts. He need not of course have a right of 
action at common law.®° He may have an equitable right, for instance, 
one based on breach of trust or the commission of equitable waste, but 
at least he must have some recognised right either by common law, 
equity or statute. The fact that in some spheres the law may be on 
the way to evolve a new right need cause no confusion here. 

The question of the applicability of the rule in Wolverhampton New 
Waterworks Co. v. Hawkesford in the case where the injunction is being 
sought in aid of a purely private right need not detain us long. The 
rule envisages the declaration by statute of duties. If the statute merely 
affirms an existing liability the injunction still lies just as does any other 
non-statutory remedy. If it creates a new duty that duty is usually 
one of a public character. In any event the new remedy provided, if 
there be one, is usually a proceeding for a penalty and the importation 
of the criminal element makes the matter one of public interest as the 
criminal law necessarily involves the concept of a duty owed to the 
State. Hence the matter is relegated to a different plane, viz., the 
enforcement of public duties by a person having a special interest and 
has been already considered. If a special remedy of a non-criminal 
type is provided for then no doubt the Hawkesford rule would in most 
cases apply. 

(c) Industrial Law. 

The question of relations between members of trade unions, 
for instance the question of expulsion of a member, is regarded as being 
pertinent to private law and is not here treated. What is treated is the 
question of the use of the injunction in employer-employee relationships. 
Undoubtedly in many cases this too pertains only to the rights of 
individuals. However, a dispute which finds its way to the Courts in 
the form of an asserted liability in tort may concern the public interest 
by reason of the importance of the industry involved and the ramifica- 
tions of unionism with its tendency to rally all employees on questions 
deemed vital to its existence, whilst questions arising from the breach 
of industrial awards or of the provisions of industrial arbitration statutes 
concern the public interest if only because of the flavour of the criminal 
law that is involved. 

In 1919 Justice Hughes, who was later to become Chief Justice of 
the United States, observed: 

‘Government of the relations between capital and labor by 
injunction is a solecism. It is an absurdity. Injunctions in labor 
disputes are merely the emergency brakes for rare use and in case 
of sudden danger.’’®® 
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Undoubtedly the history of the labour injunction in the United 
States confirms this view. Australian experience seems to tend in the 
same direction. 


Leaving out of account the cases of express statutory provisions 
authorising the use of the injunction, it appears that injunctive activities 
in the field of employer-employee relationships could conceivably be 
based on three concepts, viz., (@) the protection of private rights of a 
proprietary or contractual character impinged upon by civilly wrongful 
acts usually of a tortious character, for instance, acts of conspiracy, 
inducement of breach of contract, intimidation, or the like; (6) the 
enforcement of the criminal law; (c) the protection of the public interest 
from acts of an alleged socially dangerous character even though not 
recognised by the criminal law, for instance, the strike or lock-out in an 
essential industry. 

The first concept involves, formally at least, merely the assertion 
of private rights. The second and third concepts involve the notion of 
action to enforce or protect the public interest. It has been seen that 
in public law generally the injunction has been used either to enforce 
the criminal law or to restrain the unauthorised use of power by public 
authorities. The latter aim has little or no room for application in 
employer-employee relationships as such, but it is possible to apply the 
former and it has been applied. It could take the form of an application 
for an injunction at the suit of the Attorney-General or at the suit of a 
private employer or employee where in addition to the illegal act he 
was able to prove that his interests were specially affected. The third 
basis is recognised as not being a legal one and reliance on it, at least 
explicit reliance, has been rare. In the British and Australian juris- 
dictions it can be said that the injunction has been used in labour 
disputes in aid of private rights in tort, and also in aid of public rights 
where the criminal law was involved. 


What is possible by the use of the injunction in these two general 
directions can be seen from looking at the American experience to which 
some brief reference must now be made. American Courts were from 
the outset untrammelled by the restrictions placed on the law of criminal 
conspiracy in England by the Conspiracy and Protection of Property 
Act 1875 and on the torts of civil conspiracy and inducement of breach 
of contract by the Trades Disputes Act 1906. However, the old English 
eighteenth century doctrines concerning conspiracy and restraint of 
trade were soon whittled down and combinations to do an act not 
unlawful in itself were not held to be criminal unless unlawful acts 
were involved. In Commonwealth v. Hunt®’ and following cases it was 
established that the mere fact of combination to improve labour con- 
ditions did not of itself amount to a criminal conspiracy. Yet there 
remained the law of civil conspiracy (always a vague field) and the tort 
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of inducing bieach of contract could readily be fitted to the facts of 
many industrial disputes. It appears that the American Courts dis- 
claimed any intention of enforcing the criminal law as such and conceived 
themselves as drawing their warrant for injunction-making from the law 
of torts. Many crimes in this field would also be torts. In the Dehs 
Case*®*, which initiated the use of the injunction on the grand scale, 
the Court, whilst relying greatly on obligations under the Interstate 
Commerce Act, a Federal statute regulating interstate transportation, 
also rested their judgment to some extent on the law of private and 
public nuisance. Subsequent cases, however, make much more play 
with the tort of inducement of breach of contract. A vague concept like 
‘intimidation ’’ smacks both of the law of tort and the law of crime. 
Whether the earlier justification for the use of the injunction was the 
restraint of crime or of tort, the scope of the injunction soon went far 
beyond any of the categories of civil or criminal actionability. The 
Debs injunction, though a comparatively modest one, contained orders 
against “interfering with’ business or property and inducing any 
employee by “intimidation’’ to “leave the service of the railroad ”’ 
and “ doing any act in the furtherance of any conspiracy or combination 
to restrain the railroad companies from”’ freely controlling interstate 
commerce. Later decisions reveal much more all-embracing orders. 
Workmen have been enjoined from loitering or being unnecessarily in 
the vicinity of the employer’s place of business,®® visiting the homes 
of plaintiff's workers to persuade them to leave their employment, 
hampcring, hindering or harrassing the free despatch of business by the 
plaintiff or suggesting to any person or persons the boycotting of 
plaintiffs’ business.°° There are restraints against abusive language and 
opprobrious epithets; some of the Courts even appear to think that* 
keeping silence might be a weapon of menace and should be restrained.*! 
Surely the high water mark, however, must be the order of Judge 
Schoonmacher of the Federal District Court in Pennsylvania, wherein 
he enjoined striking miners from disbursing funds to provide legal services 
for fellow employees in litigation respecting their right to be in certain 
houses owned by the employers.®? In truth the Courts had travelled far 
beyond the need of discovering any cause of action at all and had come 
to punish mere interferences with property and business interests as 
such. Persuading an employee to cease work is not necessarily the tort 
of inducement of breach of contract; the phrase “ threats ’’ may mean 
threats of violence or merely threats of economic pressure.®? Equally 
objectionable as the use of wide terms describing prohibited activities 


88. In ve Debs 158 U.S. 564 (1895). 
89. The case of the Railway Shopmen’s Strike 
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92. Pittsburgh Terminal Coal Corporation v. United Mine Workers (unreported). 

93. For the narrow limits of the tort of intimidation see Salmond: Torts iith Ed. 
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was the wide range of persons who were bound by them. Most injunc- 
tions followed the omnibus form used in the Dehs Case purporting to 
bind “all persons combining and conspiring with the defendants and 
all other persons whomsoever.”’ This in practice meant that all persons 
who in any way had notice of the injunction were bound by it. In 
regard to this Frankfurter and Greene® comment: 


‘The imminent threat of irreparable harm to property, the 
basis of the chancellor’s restraint upon the conduct of the person 
who actually so threatened, does service against all persons, inde- 
finable and undefined, who might subsequently injure or threaten 
to injure the congeries of interest protected as complainant’s 


‘ property ’.” 

In fact property had ceased to stand on the defensive ; it had become 
an active aggressor. At the same time it should be noticed that the 
strike weapon of itself was not regarded as wrongful. It depended on 
the purpose. A strike for the purpose of securing increased wages was 
legitimate ; a strike for the purpose of furthering “ unionisation ’’ and the 
policy of the “‘ closed shop ”’ was enjoinable.*® 


In the Federal Courts, whose jurisdiction to interfere in labour 
controversies extended firstly to cases arising under a Federal statute, 
for instance the Sherman Anti-Trust Law, and secondly to cases between 
citizens of different States, the injunction exhibited these features in a 
most marked degree and all the ingenuity of employers was exerted to 
bring the case before a Federal tribunal. The distrust felt by employees 
of the whole process is reflected by the comparative paucity of injunction 
applications by the unions. 


One of the most criticized features of the labour injunction, however, 
was one sounding in procedure. It is extraordinary to note the number 
of cases in which a temporary injunction was granted, sometimes of an 
ex parte character. The necessary allegation that irreparable injury 
was threatened was made by the applicant and accepted by the Court 
almost as a matter of routine. Now it is obvious that an interlocutory 
injunction is often necessary in an issue of private law, but to enjoin, 
say, a strike or other employee weapon until trial will normally mean 
the immediate collapse of the strike, with the result that by the time 
the action comes to trial the employer has won the day. The issue has 
been prejudged. In a country where no system of compulsory arbitra- 
tion existed this meant that the only weapon left to the employee 
was rendered futile in his hands. Such orders, so often decisive, were 
made mainly on affidavit evidence with little opportunity for verbal 


94. Op. cit. p. 126. 

95. It should of course be recognised that the strike itself in the sense of an act of 
ceasing work was not enjoined. What was enjoined was conduct such as 
solicitation or obstruction designed to bring about a strike or boycott as the 
case might be. 
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examination and often ex parte, and once made visited the person who 
flouted them with the penalties of contempt of Court without the shield 
of a jury trial. 


An influential body of opinion in America had always been conscious 
of the actual and possible abuses of the labour injunction. The Clayton 
Act of 1914 passed to curtail its effect failed to attain its intended result. 
The Norris-La Guardia Act, which drastically curtails the use of the 
injunction, has met with much more success. As most of the States 
have passed similar legislation it seems that the era of “ government 
by injunction ” has passed in the United States. The method of collec- 
tive bargaining regulated by the National Labour Relations Board now 
dominates the American industrial scene. The injunction is now used 
only in very special circumstances and never on the application of a 
private employer. 


By the side of this activity the Australian labour injunction stands 
as a mere pigmy. Foenander compares with the American procedure 
the activity of the Arbitration and other Courts in Australia in issuing 
injunctions under the authority of the Federal Conciliation and ArMtra- 
tion Act.** Yet the comparison is not apt; this was a special statutory 
production and not the emanation of an ordinary Court possessing 
equitable jurisdiction. Comparison should rather be with the use of the 
injunction by the ordinary Courts relying on normal equitable doctrine. 


In this sphere the output has been small and the tendency both in 
England and Australia has been to confine the remedy strictly to cases 
either of a punishable crime or an actionable tort. England furnishes 
two notable instances. In Springhead Spinning Co. v. Riley®’ it was 
held on demurrer that an allegation that the defendants, officers of a 
trade union, had issued placards and advertisements giving notice to 
workmen that they were not to hire themselves to the plaintiffs was 
sufficient to warrant an injunction. The decision does not seem to be 
seriously open to criticism from a legal point of view in the light of the 
then harsh state of the law. It was given in the days before the passing 
of the Conspiracy and Protection of Property Act, the acts comprised 
criminal offences, and the plaintiffs had the requisite degree of property 
interest. Far more debatable is the injunction in respect of the 1926 
general strike granted by Astbury J. in National Sailors’ and Firemen’s 
Union v. Reed.** His decision that the general strike was an illegal one 
and a criminal offence at common law was almost certainly wrong.*® 
The decision, however, does instance a view that the injunction must be 
justified by reference to some specific head of illegality; mere salus 
populi was not deemed to be enough. 


96. Towards Industrial Peace in Australia p. 237. 
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In Australia there has been very little activity by the ordinary 
Courts. What decisions there are have been merely along the lines of 
giving a more efficacious remedy in the case of a recognised tortious 
cause of action.10 


Nevertheless the American experience is rather frightening and it 
must be remarked that Queensland appears to be the only State which 
has adopted the provisions of the English Trades Disputes Act 1906 
excluding the torts of civil conspiracy and inducement of breach of 
contract in the sphere of industrial disputes, whilst in New South Wales 
even the legislation of 1875 removing the criminal effect of combination 
has not been followed. Intimidation as a tort has not been clipped at 
all by statute; it is not incapable of expansion. In fact there is still a 
considerable legal armoury capable of use against the employee, though 
most of the sting has now gone out of conspiracy either as a tort or 
crime. However, the main misuse of the injunction in America was 
its use to protect mere threats to property as such and the procedural 
injustice of the ex parte order. It is improbable that in Australia 
capitalism can evince the necessary aggressiveness, or if it did that the 
judiciary here would so meekly acquiesce or forget the guiding principle 
that the use of the injunction is in the highest degree discretionai y. 


We come now to the injunction as wielded by Australian arbitration 
tribunals. Here there is no equitable background save in so far as it is 
imported by statute. Section 48 of the Commonwealth Conciliation and 
Arbitration Act (repealed in 1930) provided: 


“The High Court or a Justice thereof or a County, District 
or Local Court may, on the application of any party to an award, 
make an order in the nature of a mandamus or injunction to compel 
compliance with the award or to restrain its breach or to enjoin 
any organization or person from committing or continuing any 
contravention of this Act or of the award under pain of fine or 
imprisonment, and no person to whom such order applies shall, 
after written notice of the order, be guilty of any contravention 
of the Act or the award by act or omission. In this section the 
term ‘ award’ includes ‘order.’ Penalty: One hundred pounds or 
Three months’ imprisonment.” 


Before 1926 this power was exercisable only by County, District, or 
Local Courts on account of the fact that the Arbitration Court was as 
then constituted incapable of exercising judicial power, but after the 
reconstitution of the Court in 1926 the powers were shared by the Courts 
abovementioned with the Arbitration Court. There were a considerable 
number of applications brought under this section and by employee 


100. See e.g. Coffey v. Geraldton Lumpers Union (1928) 31 W.A.L.R. 33; Slattery 
v. Keirs (1903) 20 W.N.(N.S.W.) 45. 
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organisations as well as employer ones.1_ The main question of interest 
is whether it was truly the traditional remedy of equity which had 
been exported to the industrial field so that its exercise was subject to 
the usual qualifications and exceptions or whether an entirely new 
remedy had been manufactured and that the order was only “in the 
nature of an injunction ’’ because its import was negative. The view 
on the whole prevailed during the early history of this section that the 
statutory injunction issued thereunder was subject to the traditional 
safeguards and peculiarities. Thus in Whittaker Bros. v. Timber Workers’ 
Union* it was said that the remedy should be given only in special 
circumstances and an order in the nature of a mandamus was refused 
because a civil action for recovery of wages lay and was just as con- 
venient and effectual. In Metropolitan Gas Co. v. Federated Gas 
Employees* there appears to have been an application of the somewhat 
dubious equity doctrine of mutuality. This attitude has been main- 
tained in the case of statutory provisions for injunction in the non- 
industrial sphere.* 


One departure has been judicially commented on, viz., that it is 
not necessary that the party enjoined should have personally done or 
threatened to do the act forbidden to be done.5 This doctrine was 
obviously formulated to provide for the issue of injunctions to unions 
as such or to officials of unions in respect of acts of their members. 
Another departure was that it was only a party to an award who could 
take action. Presumably not even the Attorney-General could sue for 
an injunction. A further difference was that the remedy of attachment 
for contempt was not available if the injunction was disobeyed; the 
penalty provided by section 48 was the only remedy.® 


On the other hand, Higgins J. appeared to regard the statutory 
injunction as something that could be used with less inquiry as to the 
existence or efficacy of other remedies than would be the case with the 
traditional injunction.’ This view has found a certain degree of support. 


Section 48 was repealed in 1930, but Foenander is incorrect in 
implying that this was the end of the industrial injunction in the Federal 
sphere. Right from the outset there had been the little-noticed provision 
of Section 38 (4) of the Conciliation and Arbitration Act, which gave 


1. e.g. Waterside Workers Federation v. Commonwealth Steamship Owners’ Associa- 
tion 10 C.A.R. 136. 
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. See State Electricity Commissioner v. Amalgamated Engineering Union 25 C.A.R. 
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. Graziers Association v. Durkin (1930) 44 C.L.R. 29. 
. See Whittaker Bros. v. Timber Workers’ Union, supra at p. 576. 
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power to the Court to “enjoin any organization or person from com- 
mitting or continuing any contravention of this Act.” This provision 
was refurbished in 1951 after the decision in The King v. Metal Trade 
Employers’ Association® had revealed its limitations and now appears as 
Section 29 (1) (c). In its present form it applies both to contraventions 
of the Act and to breaches and non-observances of an award. It seems 
clear since the amendments to the Act in 1951, notably the insertion 
of Section 29A, that the Court has the same power to punish for contempts 
as has the High Court, viz., in the case of disobedience to an injunction 
attachment or the imposition of a fine and that this is so notwithstanding 
the prescription of specified penalties in other parts of the Act for the 
particular breach of the Act or award that is involved. The injunction 
under Section 29 can be sought either by the Attorney-General or semble 
by persons whose interests are specially affected.'° Furthermore in 
1949 the then Government, in introducing into the Act the provisions 
regarding secret ballots, inserted Section 96H, which provided that 
such orders for injunctions (including mandatory injunctions) could be 
made as the Court thought necessary for the exercise of its powers in 
relation to the taking of such ballots. A penalty was provided, but the 
procedure for contempt of Court was expressly preserved. Provisions 
for injunctions appear also in certain other legislation dealing with indus- 
trial matters. For instance, the National Emergency (Coal Strike) Act 
1949, passed to deal with the serious strike on the coal fields of that year, 
gave power to the Arbitration Court to make such orders for injunctions 
as it thought necessary. This section was used in the 1949 proceedings 
directed at the Waterside Workers Federation, the Ironworkers Associa- 


tion and others in connection with the payment of funds by those bodies 
to assist the strike. 


In the State sphere the States of Queensland and Western Australia 
possess legislation somewhat similar to the repealed Section 48 of the 
Federal Act.11 New South Wales and South Australia provide for a 
writ of injunction.!2 This remedy is alternative to the inflicting of a 
fine!’, but disobedience to the writ attracts further proceedings for 
penalty or imprisonment and not attachment for contempt. 


It is difficult to assess just how far in these variously provided for 
procedures traditional injunction techniques and principles have been 
maintained, but the following remarks may be made :— 


(1) It does not seem where the Court is approaching the 
question of contravention by employee organisations and is asked to 
use the injunction, that sufficient exploration has been made of the 


9. (1951) 82 C.L.R. 208. 

10. See Conciliation and Ayrbiivation Act s. 29 (2). 

11. Industrial Conciliation and Arbitration Acts 1932 to 1948 s. 55 (i) (2) (Q); 
Industrial Arbitration Act 1912-1949 s. 137 (W.A.). 

12. Industrial Arbitration Act 1940 s. 93 (3) (N.S.W.); Industrial Code 1920-1931 
ss. 105, 120 (S.A.). 

13. Mehicloff v. Maloney [1943] A.R.(N.S.W.) 389. 
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question whether other remedies are or are not inadequate. This is 
especially marked in the 1927 cases in the Arbitration Court concerning 
strikes.14 The remedy has not been treated as if it were to be exercised 
only in special circumstances. It is difficult to avoid the conclusion 
that employers and employer organisations have been more favourably 
treated. In any event as disobedience to Section 48 of the Federal Act 
involved a prosecution for a penalty and not proceedings for contempt 
in the strict sense (presumably this is the case also in Queensland and 
Western Australia), the test of efficacy resolves itself merely into this, 
viz., whether it is more efficacious to have a higher prescribed penalty 
or a longer prescribed period of imprisonment than a lower penalty 
or a shorter term. 

(2) The whole question of injunctions against strikes as such raises 
legal difficulties. A strike is not illegal under the general law and is not 
an industrial offence unless (a) the legislature makes it so, as it has 
done in South Australia, Tasmania and Western Australia, and under 
special circumstances in Queensland and New South Wales, or (b) it is 
contrary to a validly made award. Assuming that a strike is made 
illegal under penalty, then one would seem to come into holts with the 
equity rule that one does not under guise of injunction do anything to 
implement the performance of contracts of personal service save in the 
special case of the Lumley v. Wagner principle. In the 1927 cases in 
the Arbitration Court, when union impatience at the delayed introduction 
of the shorter 44 hour week manifested itself in a rash of strikes, injunc- 
tions were directed merely at the continuance of a state of being on 
strike. In Metal Trade Employers Association v. Amalgamated Engineer- 
ing Union in addition to the more traditional order against counselling 
or encouraging any activity in the nature of a strike the order included 
restraints on “‘ continuing the strike.’’ In 1949 on the occasion of the 
Brisbane Tramwaymen’s strike the order of the Queensland Industrial 
Court directed the members of the Tramways Union to carry out work 
as directed by their employer and to refrain from taking part in a strike.!® 
It may be that this is possibly justified on the ground that it was an 
order ‘“‘in the nature of a mandamus.” It is impossible to say to what 
standards this latter type of order is expected to conform. 


Even in the full flush of injunctive activity in the United States 
the Courts did not purport to forbid the act of ceasing work; they limited 
their prohibitions to collateral action designed to encourage employees 
to cease work or other persons to break contracts. 

(3) It has been noticed that Courts in general have refrained from 
enjoining activities prejudicial to public safety as such though it may 
be that the notion that such activities were unlawful was the “ inarticulate 
major premise’ of such a decision as National Sailors and Firemen's 
14. See 25 C.A.R. 257, 265, 269, 283, 360. 
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Union v. Reed.'7 The order made by the Queensland Industrial Court 
above noticed'® seems to constitute an exception to this rule. Here 
the strike of the tramwaymen was called only after a secret ballot had 
been held, so that pursuant to Section 51 of the State Industrial Concilia- 
tion and Arbitration Act the strike did not rank as an unauthorised one. 
Nevertheless the Court issued the injunction and dismissed an appeal 
from an Industrial Magistrate convicting the defendant for disobeying it. 
The Court said that the taking of a ballot merely relieved the employees 
from the penalties provided in the Act for taking part in a strike and 
did not preclude the Court “‘ from taking such action as it thinks best 
calculated in the public interest.’’ It is submitted that this is an 
unwelcome tendency and it is difficult to believe that the Court did 
not exceed its jurisdiction. 


(4) The necessity of directing the injunction in some cases at unions 
has led to the cultivation of a doctrine of vicarious liability for acts of 
union members which may not always correspond to the facts. 


In view of the fact that most of the arbitration statutes contain 
provisions empowering the Court to order compliance with an order or 
award!® and that under the authority thereof many of these Courts issue 
orders, for instance, commanding employees on strike to return to work, 
it is doubtful whether even from the purely legalistic point of view there 
is any advantage in having provisions for an injunction which is or 
should be a remedy of much narrower scope, provisions which inevitably 
raise the question of the applicability of equitable limitations surrounding 
the traditional remedy of injunction. The matter, however, goes deeper 
than this. The question of the wisdom of retaining a provision for an 
“injunction ’”’ in arbitration statutes depends upon the whole issue of 
punitive action against employees and employee organisations generally. 
It may be that the injunction is an adjunct of some utility to enforce 
obedience to an award in cases where a fundamental of union policy is 
not touched. But when resistance to an award is backed by uniform 
organised union sentiment which crystallises or threatens to crystallise 
into strike action other considerations do emerge. It may well be argued 
that in a complete system of compulsory arbitration a so-called right to 
strike (or to lock-out) is an anachronism, analogous in the industrial 
sphere to forms of self-help in the ordinary civil sphere which though 
tolerated before our system of civil judicature grew up are now taboo, 
so that resort to the strike weapon should be in some way penalised, 
provided of course that access to the arbitration tribunals is open. Under 
a compulsory arbitration system there is not the same argument as 
there is in the United States that the strike is properly part and parcel 
of the collective bargaining technique. The legislatures of Western 
Australia, South Australia and Tasmania act on some such view as above. 


17. Supra, n. 98. 18. Brisbane City Councii v. Ryan, supra, n. 16. 
19. See e.g. Conciliation and Arbitration Act (C/W) s. 29 (b). 
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On the other hand it may be pointed out that Australian legislatures 
lay as much emphasis on conciliation as on arbitration and that, rightly 
or wrongly, sentiment in Australia undoubtedly views with coldness any 
punitive action against unions. However, for better or for worse, we 
are committed to a system of compulsory arbitration and a union which 
pursues an entirely independent path is bound to come into collision 
sooner or later with the provisions of an award or a Court order. This 
of course may occur even under a system of conciliation, for instance 
when an agreement duly arrived at is breached by a union. In such 
cases it would only be a purely sentimental view which would submit 
that no sanction be invoked against the union, that the latter should 
be permitted, while accepting the benefits of the arbitral process, to 
escape its obligations. Nor can one be very impressed by the frequently 
expressed view that unionists are not criminals; the same might be 
urged of a defendant flouting the provisions of a transport licensing 
statute. A more pertinent consideration, however, is that the intense 
loyalty which is aroused when a union decides on a certain course of 
action very often makes such purely punitive processes as imprisonment 
quite ineffectual as they tend to be interpreted as acts of class repression. 
This consideration is relevant to the question of the injunction. The 
injunction is supposed to be used where other remedies are ineffectual; 
much of its raison d’etre is removed if it itself is likely to be abortive. 
It is suggested that if it is deemed desirable to have some such process 
as an injunctive or positive command directed against “ direct action,” 
then the consequences of disobedience should preferably be the with- 
drawal of industrial privileges, such as the cancellation of the award or 
de-registration of the union,?° or if a fine be imposed that the same be 
enforced purely by execution against union property and not by gaoling. 
Obviously this would involve the disappearance of the injunction as 
we know it. 

(a) Injunctions against judicial processes. 

It has been foreign to the tenor of English law to permit the injunc- 
tion to be used against Courts as such. Even in the days when the 
Court of Chancery struggled for its jurisdiction against the common 
law the common injunction was issued merely against the individual 
litigant who was taking proceedings in the common law Court, not against 
the Court itself. Nor will the injunction lie against ministerial tribunals 
which exercise judicial or quasi-judtcial functions. That is the function 
of the prerogative writs of prohibition and certiorari. Nor in the Aus- 
tralian constitutional sphere can the decisions of an independent tribunal 
exercising judicial functions set up under Federal legislation be attacked 
by injunction or declaratory judgment on the ground that they are 
ultra vires the Federal Constitution.” 


9. Action of this sort is of course often taken. 


1. Toowoomba Foundry Pty. Lid. v. The Commonwealth (1945) 71 C.L.R. at 
571, 583. 


bo to 





The Injunction in Public Law 143 


Odd instances occur where statute permits one Court to issue an 
injunction against the proceedings of another Court. Thus, for instance, 
Section 27 of the Conciliation and Arbitration Act permits the Common- 
wealth Arbitration Court to make an order restraining a State Industrial 
authority (a phrase which includes a Court or a tribunal) from dealing 
with a dispute which relates to a Commonwealth award or is the subject 
of proceedings in the Commonwealth Court. 


As has been seen previously, bodies which are metely exercising 
administrative powers and are not bound to proceed judicially may in 
some cases be restrained by injunction in the exercise of discretionary 
powers, but the limits of this are not certain. Domestic tribunals are 
not here dealt with. 


Instances where injunctions have gone to restrain litigants from 
instituting proceedings are more frequent, for instance the case of a 
person taking proceedings in a foreign Court where an English Court 
is seized of the matter, but these mainly pertain to the sphere of private 
law. One point should here be made, viz., that although where a 
private individual is seeking by suit for an injunction to enforce rights 
in which the public is interested against a public authority the Court 
is not necessarily deterred by the fact that some other procedure is 
provided in another tribunal, it will not, save in very special circum- 
stances, interfere by injunction or declaration where the public authority 
itself has resorted or is proposing to resort to such other tribunal to 
determine the matter. This is the ratio of the much misunderstood 
decision in Grand Junction Waterworks Co. v. Hampton Urban Council,?® 
in which the Court declined to make a declaration that the plaintiff was 
entitled to erect certain buildings where the defendant had intimated 
that it intended commencing proceedings before justices against the 
plaintiff for a contravention of the Public Health Act in erecting such 
buildings without the consent of the defendant. The case of Auckland v. 
Westminster District Board of Works,”* where the substance of the injunc- 
tion though not the form of it prevented the defendant Board from 
going before a justice of the peace to obtain an order for the demolition 
of plaintiff's building,** was distinguished as being a case of special 
circumstances. 

Any attempt at a summary is made difficult by the diversity of 
development. It cannot be said that equity has as yet really felt its 
feet in the realm of public law. The injunction has played a useful 
part in checking the exceeding of powers by public authorities, though 
where the challenge has been to legislative powers the declaratory judg- 
ment of itself has normally been effective. As an aid to the criminal 
law its use is more questionable. Both the injunction and the command 
of the criminal law ultimately involve the same general type of sanction 


22. [1898] 2 Ch. 331. 23. (1872) L.R. 7 Ch. App. 597. 
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and it is difficult in placing the remedies as against each other to deter- 
mine how the question of relative effectiveness is to be answered. In 
the case of the injunction there is no limit to the period of imprisonment 
that may follow disobedience and the sanction may be invoked with 
less regard to the traditional safeguards that operate normally in favour 
of a person charged with a criminal offence. If these aspects spell 
greater effectiveness they also involve greater possibilities of misuse. 
It is submitted that the sanctions of the criminal law should first have 
been tried and found wanting, as in fact was the position in Altorney- 
General v. Sharp, before the injunction is granted, and that the injunc- 
tion should only be used in cases where the primary sanction of the 
criminal law is a pecuniary penalty. The importation in certain Aus 
tralian decisions of the requirement of some so-called ‘‘ property ”’ interest 
is, however, thought to be an unjustified fetter save where the applicant 
is an individual. It is obviously of utility for the restraint of vexatious 
actions to impose some conditions on the right of the individual to seek 
an injunction in matters of public interest. The present trend is, it is 
submitted, merely to require that the material welfare of the individual 
is affected to some greater degree by the activity sought to be restrained 
than are the interests of the hypothetical ordinary member of the public. 
In the industrial sphere, though the Courts tried in the early stages 
to surround the statutory injunction with the traditional equitable 
atmosphere, it cannot be said that this attempt has been consistently 
maintained and they and the legislatures between them have produced 
a strange hybrid monster which is liable to display unpredictable qualities 
and conduct. The experiment cannot be said to be a success. 


In conclusion, I should like to express my thanks to Dean Erwin 
Griswold of Harvard University and Professor C. Gregory of the Univer- 
sity of Virginia for considerably clarifying my ideas regarding the labour 
injunction in America, and to Mr. H. A. Ford of the Melbourne University 
Law School for the prompt way in which he supplied me with extracts 
from the judgment of the Victorian Full Court in McDonald v. Cain 
(the report of which at time of writing was not available). 
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INVESTMENTS BY CHARITABLE CORPORATIONS. 


The policy of Governments in accepting the responsibility of 
providing educational facilities for their citizens, of creating corporations 
or enabling them to be created, by statute, with purely educational 
purposes, and of enabling them to accept gifts iter vivos or by will, 
from private benefactors, provokes an inquiry as to the extent of the 
power of such corporations to deal with these private benefactions, free 
from the control of the rules of law, statutory or otherwise, which regulate 
investments of trustees, and free from the control of any Court whose 
power is invoked by a member of the corporation or by the Attorney- 
General. 


Gifts to such a corporation may take the form of money, or shares, 
or other property, which is not included in the list of “ authorised 
investments ”’ in section 4 of The Trustees and Executors Acts, 1897 to 1924. 


The corporation wishes, so far as the law will permit, to invest the 
property it receives, and any interest or dividends accumulating thereon, 
to its best advantage, but a question arises whether the corporation 
becomes a trustee of these gifts within the meaning of the above Acts, 
and is limited to the above “‘ authorised investments.” 


The Trustees and Executors Acts, 1897 to 1924, section 4, provides: 


“A trustee may, unless expressly forbidden by the instrument, 
if any, creating the trust, invest any trust funds in his hands, 
whether at the time in a state of investment or not, in manner 
following, that is to say .. . .”” then follows a list of possible invest- 
ments, and the section proceeds: “‘ and may also from time to time 
vary any such investment.”’ 

The section is entirely permissive. It enables a trustee to invest 
in these various funds; but neither that section, nor the Act in any 
other section, requires a trustee to invest in them. Any requirement, 
any compulsion, to invest in them must, therefore, be found outside 
the Act. If specific property is given to a trustee to hold in trust for A, 
the trustee, prior to The Trustees and Executors Acts and their forerunners, 
was bound to hold that specific property for A, and the position was 
the same though the gift was “to A for life and on his death for B”’: 
Pickering v. Pickering 4 My. & Cr. 289 at pp. 298 and 299; 41 E.R. 113 
at p. 116. The direction in the trust had to be obeyed. Section 4 of the 
above Acts, however, enables a trustee, ‘‘ unless expressly forbidden by 
the instrument, if any, creating the trust,’ to invest any trust funds 
in his hands, in the investments named in the section. This gives him 
power to sell the property given on trust and to invest the proceeds: 
Hume v. Lopes [1892] A.C. 112. But it does not bind him to do so. 
These remarks apply equally to a gift of specific property, whether made 
by will or by deed. 
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But in the case of a gift to trustees of residuary personal estate 
made by will to be enjoyed by persons in succession, the trustees are 
under a duty to sell and convert into money any property which is of a 
wasting or hazardous nature: Howe v. Lord Dartmouth (1802) 7 Ves. 
137, 148. The resulting funds must be then invested in property of a 
permanent income-beaiing character. With regard to the nature of 
this latter investment, the position is not exactly clear. 


Godefroi, Law of Trusts, 3rd Edn. pp. 499 and 500, states the 
position prior to the introduction of the ‘‘ authorised investments ”’ by 
legislation thus: 


“The Court usually restricted trustees who had no express 
powers of investment to consols, and discouraged investments on 
mortgage or other securities; though an investment on mortgage, 
if not giving an unfair advantage to a tenant for life, was not 
regarded as a breach of trust. It was, moreover, held out as an 
encouragement (at all events to executors) to invest only in consols 
since, in that case, they were never held liable for fluctuations, 
while if they invested in other securities they might be made liable 
for depreciation.” 


Keeton, The Law of Trusts, 4th Edn. states at p. 245: 


“Before the modern Trustee Acts, the powers of trustees to 
invest trust money, apart from special powers in the instrument, 
or under orders of the Court, were very limited. It has already 
been observed that trustees ought not to lend on personal security; 
and it was also consistently held that they ought not to invest in 
the stock of any private company. Before the Law of Property 
Amendment Act, 1859, trustees could not invest in Bank of England 
stock apart from express permission. Even the power to invest 
in mortgages with wide margins was doubted by Lord Thurlow, 
though admitted by Lord Hardwicke and Lord Alvanley.”’ 


The precise situation may not be material, but the power of invest- 
ment does appear to have been extremely circumscribed; this suggests 
that the purpose of constituting authorised investments by legislation 
was to give wider scope for a trustee to invest, apart from giving him 
a power of sale of trust property, unless the trust instrument expressly 
forbade such an investment, or the exercise of such a power. It may 
be taken, therefore, that a trustee, acting with due prudence, may invest 
in these authorised investments. 


Much of the foregoing matter does not relate particularly to our 
corporation, and none of it relates to it, if it is not a trustee; but it is 
clear that the rule in Howe v. Lord Dartmouth (supra) can have no 
application to the corporation, and that it is under no obligation, arising 
from any positive rule of law, to sell a specific, or any other, gift made 
to it, unless so required by the terms of the gift. 
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The constitution and the powers of a corporation such as that 
under consideration may vary greatly, but I assume a corporation 
created for educational purposes and required by statute to apply all 
fees and other money and property received by it for the purposes of 
the corporation. 


In such a case, these funds are not held to be applied for the benefit 
of any other body or person, or for any other object, except in so far as 
the application for that body, person, or object, constitutes an application 
for the purposes of the corporation. 


It appears to be fundamental in the nature of a trust that property 
is held by one person or other legal entity for or on behalf of some other 
person or legal entity for some purpose other than his or its own: see 
Keeton, The Law of Trusts, 4th Edn. p. 3. I do not see how any 
person or body can be trustee for himself exclusively; and, as the 
corporation holds its funds only for the purposes of the corporation, 
I do not see how it can be trustee of the funds which it holds. My 
own point of view is put clearly in the Restatement of the Law of Trusts 
by the American Law Institute, under the title ‘‘ Trusts,” vol. 2 at pp. 
1093 et seq.: 


“Property may be devoted to charitable purposes not only 
by transferring it to trustees for such purposes, but also by trans- 
ferring it to a charitable corporation for any of the purposes for 
which the corporation is organised or for a particular one of its 
purposes. Where property is given to a charitable corporation, a 
charitable trust is not created, even though by the terms of the 
gift the corporation is directed to hold the principal forever and 
to devote the income only to the accomplishment of the purposes 
of the corporation, and even though by the terms of the gift the 
corporation is directed to use the property only for a particular 
one of its purposes. Thus, if a gift of property is made to an 
incorporated educational institution with a direction to invest the 
principal and use the income in paying the salary of a professor of 
mathematics, a charitable trust is not created, but the institution 
is the owner of the property, though it holds it for this particular 
charitable purpose. 


“Although a gift to a charitable corporation for one or for 
any of its purposes does not create a charitable trust, the rules of 
law which are applicable are to a large extent those which are 
applicable to chatitable trusts, since the ends to be served are the 
same. The differences are due to the fact that different juridical 
devices are employed. 

“Where property is given to a charitable corporation, the 
disposition is valid although the corporation is directed to hold the 
principal and to devote the income perpetually to the accomplish- 
ment of the purposes of the corporation and although the corporation 
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is directed to use the property only for one of its purposes. The 
Attorney-General can maintain a suit not only to enforce a charitable 
trust, but also to compel a charitable corporation to apply property 
held by it to the charitable purposes for which it is given to the 
corporation. The doctrine of cy pres is applicable to charitable 
corporations as well as to charitable trusts.” 


No authorities are quoted in the work, but the following passage 


from the Corpus Juris Civilis, vol. II p. 351, and the authorities there 
cited, are in accord with the above extract: 


“After so taking, it [a charitable corporation] does not hold 
in trust in the true sense of the term but as its own to be devoted 
to the purpose for which it was created. A bequest to a college 
to aid students by loans or free scholarships is not a trust but a 
valid gift directly to the college, to be used by it within the scope 
of its corporate functions. And a grant or gift to a religious society, 
‘the interest thereof to be annually paid to their minister forever,’ 
is a gift to the society. A devise to a certain church ‘ absolutely 
to be used by the said church or its trustees in aiding the cause of 
home or foreign missions equally’ is an absolute and valid gift to 
the church and not a trust, if the church is incorporated and 
authorised by statute to receive gifts for missions. A gift to an 
incorporated missionary society whose work includes both domestic 
and foreign missions is not received by it as a trust because of the 
donor’s direction to apply it to domestic missions ’’: See Domestic 
and Foreign Missionary Society v. Gaether 62 Fed. Rep. 422; 
Brigham v. Peter Brigham Hospital 134 Fed. Rep. 513. 


In my opinion, such a corporation is not a trustee of its own general 


property. 


However, it would not be right to leave the point without referring 


to authorities which appear to conflict with the view I have expressed. 


Halsbury, 2nd Edn. vol. 4 p. 336 para. 566, states: 

“As charitable corporations exist solely for the accomplishment 
of charitable purposes, they are necessarily trustees of their corporate 
property, whether the beneficiaries are members of the corporation, 
as in the case of hospitals and colleges, or not.” 


Tudor on Charities, at p. 62, says the same thing. Both rely on 


the same cases in support of the proposition, but, on examination, they 
appear to give it very slender support, and, in one of the cases, Green v. 
Rutherforth 1 Ves. Sen. 462, there are indications that it is only property 
given to a charitable corporation for a special purpose as distinct from 
the general purposes of the corporation which is regarded as trust 
property (see at pp. 467, 468 and 473). 


In re Clergy Orphan Corporation L.R. 18 Eq. 280, was a case in 
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hold receive enjoy possess and retain for the ends and purposes of that 
Act and in trust for and for the henefit of the society” all moneys paid 
to it. It seems clear to me that the property of the corporation was 
trust property, and it was so treated by Counsel and the Court without 
argument. In Re Manchester Royal Infirmary 43 Ch. D. 420, four Acts 
of Parliament were under consideration. By the first, 48 Geo. 3 c. 127, 
power was given to Sir Oswald Mosley to grant lands to trustees to 
hold upon the trusts and for the purposes mentioned, and the trustees 
were required to stand seised of the land for the benefit of the charities 
mentioned. By the second, 5 & 6 Vic. c. 1, a corporation was 
constituted and the lands mentioned were vested in the corporation 
“according to the true interest and purport of the conveyances’ by 
which the land had been conveyed to the previous charity. The other 
two Acts do not call for mention. North J. accepted the argument 
that the funds were originally vested in trustees and when the corporation 
was created it was merely substituted for the previous trustees. In re 
National Permanent Mutual Benefit Building Society, 43 Ch. D. 431, was 
a case in which North J. decided that the funds of a building society 
were not trust funds within the meaning of The Trust Investment Act, 
and that the trustees of the funds were not trustees to invest; The Trust 
Investment Act did not, therefore, apply to them. 

There is very little support in any of the cases referred to for the 
proposition quoted above from Halsbury, and, in my opinion, except 
in the case where property is given to the corporation to hold in trust, 
the corporation is not a trustee of property held by it. 


Though, however, the corporation is not a trustee, and may convert 
its property into money and invest it, this power is not absolute and 
unfettered. While I have not found any authority which indicates the 
interference of a Court with either a charitable corporation or a statutory 
coiporation of any kind in relation to a wrongful investment of its 
funds, there are cases of interference in relation to a misapplication of 
funds to some purpose beyond the power of the corporation; see, ¢.g., 
The Attorney-General v. Manchester Corporation [1906] 1 Ch. 643; London 
County Council v. The Attorney-General [1902] A.C. 165; The Attorney- 
General v. The Mersey Railway Co. [1907] A.C. 415. And it would 
seem that the scope of investment of a charitable corporation should be 
directed to such investments as would commend themselves to a man 
of ordinary prudence, acting with due diligence in the management of 
his own private affairs, avoiding all investments which are attended with 
hazard. Otherwise, the Supreme Court would have jurisdiction to 
interfere; see, e.g., Shadwell V.C. in The Attorney-General v. The Mayor, 
etc., of Carlisle 2 Sim. 437 at p. 449; 57 E.R. 851 at p. 856, approving 
the statement of Lord Eldon. 


M. HANGER.* 


* B.A., LL.M. (Queensland); Judge of the Supreme Court of Queensland. 





ADMISSIBILITY OF STATEMENTS BY A TESTATOR IN 
TESTATOR’S FAMILY MAINTENANCE PROCEEDINGS. 


It is not uncommon, in proceedings under Testator’s Family Main- 
tenance legislation, for the material placed before the Court to include 
evidence of written or oral statements made by the testator. Sometimes 
the evidence is of an express statement by the testator of the reasons 
why he has made the dispositions contained in his will. Sometimes the 
evidence is of a recital by the testator of facts which, it can be inferred, 
prompted him to make his will as he did. More rarely the evidence 
may be of an expression by the testator of his testamentary intentions, 
although evidence of this sort will not often be thought to be material 
unless, through some mistake or change of circumstances, the testator 
has failed to give expression in his will to the intentions thus disclosed. 
The question arises whether statements of any of these kinds are 
admissible in evidence, and if so for what purposes. 


In so far as statements by a testator are tendered to prove the 
truth of the matter stated, they are plainly hearsay, and there is no 
exception to the hearsay rule as yet established which would include 
them. Clearly statements of this kind are not statements against interest 
or statements made in the course of duty, and none of the rules allowing 
various kinds of statements made by deceased persons to be admitted 
as exceptions to the hearsay rule would cover statements of this kind. 
It is true that in one class of case evidence of declarations by a deceased 
testator has been admitted as an exception to the hearsay rule. In 
Sugden v. Lord St. Leonards (1876) 1 P.D. 154, the majority of the 
Court of Appeal held that declarations made by a testator after the 
execution of a will were admissible as secondary evidence of its contents. 
Jessel M.R. (at 241) found the principle underlying all the exceptions 
to the hearsay rule, relating to the declarations of deceased persons, to 
be the same, notwithstanding that the development of those exceptions 
had been in fact unconnected and piecemeal. This principle, he said, is 
that the case must be one in which it is difficult to obtain other evidence ; 
the declarant must be disinterested; the declaration must have been 
made before dispute or litigation arose; and the declarant must have 
had peculiar means of knowledge not possessed in ordinary cases. 
Having found that principle underlying the exceptions, “‘ he then seems ”’ 
(as Lord Hershell put it in Woodward v. Goulstone (1886) 11 App. Cas. 
46%, 480) “to come to the conclusion that whenever you find those 
conditions satisfied you are justified in making a new exception although 
it has never hitherto been recognised in the law.’’ This attempt to 
rationalise the exceptions to the hearsay rule has not succeeded. Assum- 
ing, however, that it is now the law that evidence of post-testamentary 
declarations by a testator is admissible to prove the contents of his will 
(and the Court of Appeal in Re Macgillivray (1946) 62 T.L.R. 538 felt 
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bound to follow Sugden v. Lord St. Leonards on this point), is it too 
great a step to say that declarations by a testator are admissible to 
prove other facts contained in them? Cockburn C.J. in Sugden v. 
Lord St. Leonards said at 225: “‘ If the exception to the general rule of 
law which excludes hearsay evidence is admitted, on account of the 
exceptional position of a testator, for one purpose, why should it not 
be for another, where there is an equal degree of knowledge, and an 
equal absence of motive to speak untruly?”’ The answer to this 
question is that clearly the declarations of a testator are not admissible 
to prove the truth of everything they contain—for example, they cannot 
be used to prove the execution of the will (Atkinson v. Morris [1897] 
P. 40). In any case, although a testator normally has no motive to 
mis-state the contents of a will, one having in contemplation the 
possibility that Testator’s Family Maintenance proceedings might be 
instituted after his death might have a motive to mis-state facts, with 
a view to inducing a Court to believe that he was justified in omitting 
to provide for someone who prima facie had a moral claim to his bounty. 
Sugden v. Lord St. Leonards may therefore be distinguished from the 
present class of case on the ground that the declarant is not disinterested, 
and on the further ground that in general a testator has no peculiar 
means of knowledge as to the conduct of the members of his family. 


Is it then possible to regard statements by a testator as admissions 
by a predecessor in title of the executors or beneficiaries so as to be 
evidence against, but not in favour of, those persons? The right of the 
applicant is, of course, a statutory right which ex hypothesi had no 
existence against the testator himself. The right or claim of the bene- 
ficiaries, on the other hand, does derive from the testator. In Willey v. 
Synan (1937) 57 C.L.R. 200 at 209, Latham C.J. said that the rule 
making declarations admissible as against a party claiming through the 
declarant only applies where the party against whom such admissions 
are tendered is identified in interest with the declarant. Can the 
testator and the executor or beneficiaries be regarded as identified in 
interest in resisting an application under the Testator’s Family Main- 
tenance Act ? If declarations by a testator are admitted on this ground 
theie will at least be involved an extension of the principles at present 
established. 


If the testator’s statement of his intentions or reasons is to be 
admitted as original evidence, but not as evidence of the facts stated, 
it must be because the reasons or intentions of the testator are in them- 
selves relevant to some issue the Court has to determine. The duty 
of the Court, as was stated in Allardice v. Allardice (1910) 29 N.Z.L.R. 
959 at 973, is ‘‘ to place itself in all respects in the position of the testator, 
and to consider whether or not, having regard to all existing facts and 
surrounding circumstances, the testator has been guilty of a manifest 
breach of that moral duty which a just, but not a loving, husband or 
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father owes towaids his wife or towards his children, as the case may 
be.’ The testator, sitting in his own armchair, would hardly consider 
his own reasons as being relevant to determine where his duty lay. 
The question is whether the Court may consider them. 

The questions thus raised by the Testator’s Family Maintenance 
legislation seem first to have been considered by Harvey J. (as then he 
was) in Re Jones (1921) 21 S.R.N.S.W. 693. In that case it was held 
that evidence was admissible that the testator had said that he had 
witnessed conduct by his wife which tended to show that she had com- 
mitted adultery, and that he believed that she had committed adultery. 
After conferring with Street C.J. in Eq., Harvey J. said: “All surrounding 
circumstances have to be taken into consideration. The reasons which 
actuated the testator in making the will he did, if ascertainable, must 
be considered by the Court. The statements of the testator are perhaps 
not evidence of the truth of the facts, but the Court is entitled to know 
why the testator has made the dispositions he has made.” This 
expression of opinion was followed by Richards J. in Re Smith [1928] 
S.A.S.R. 30, and by Henchman J. in Re Jolliffe [1929] St. R. Qd. 189. 
Harvey C.J. in Eq. had occasion to consider the matter again in Re Hall 
(1930) 30 S.R.N.S.W. 165. In that case he refused to admit evidence 
of statements by the testator complaining of the conduct of the applicant, 
since those statements were not advanced by the testator as his reasons 
for failing to make provision for the applicant in his will. He suggested 
that evidence of statements by a testator must be strictly limited to 
statements regarding the particular terms in which the will was made 
and expressly stating the reasons for making it, and that statements 
from which the Court might merely infer the testator’s reasons would 
not be admissible. He seems to have doubted whether these statements 
were admissible at all, but he did not feel free to depart from his previous 
decision in Re Jones. 

Northcroft J. in Re Wilson [1943] N.Z.L.R. 224 also took the view 
that the Court was entitled to know the testator’s reasons. He did not, 
however, expressly determine the use to which those reasons could be put. 

In none of the foregoing cases does it appear to have been considered 
why it should be necessary for the Court to have before it the testator’s 
reasons for doing what he has done. If the other evidence before the 
Court shows that the testator had in fact a good reason for excluding an 
applicant, the fact that the testator has given that reason does not 
appear to add any strength to the respondent’s case. On the other 
hand, if the evidence shows that the reason given by a testator was ill- 
founded, it might be thought to have some relevance as showing that 
he had acted under a misapprehension as to the true position, although 
in strictness the question for the Court is not whether he held a mistaken 
belief as to what his duty was, but whether he has in fact done his duty. 
If there is no evidence to show whether the reason given by the testator 
was right or wrong, then the mere fact that the testator gave a reason 
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seems to be quite irrelevant. In such a case, the evidence that he has 
given a reason could only be material if admissible as evidence of the 
truth of the matters stated. 


So far as the reported cases show, it is only in the State of Victoria 
that statements by a testator have been admitted for any other purpose 
than to show what his reasons were. It is difficult to determine what 
principle was applied in Re McGown [1910] V.L.R. 153, in which 
a’Beckett J. admitted a transcript of evidence given by the testator 
in proceedings brought unsuccessfully by his wife for maintenance. 
His Honour did not disclose in his judgment what effect, if any, he 
gave to this evidence in coming to the conclusion, inter alia, as a result 
of the cross-examination of the applicant, that the husband had “ good _ 
grounds foi his belief ’’ and that the application should be dismissed. 
In Re Roherts [1919] V.L.R. 125, Hood J. purported to follow Re McGoun. 
The evidence before him was an affidavit by the widow that she had 
not been guilty of any conduct that would disentitle her from relief, 


‘and an affidavit by the executrix simply stating that the widow’s 


evidence was untrue and that the testator believed she had been guilty 
of misconduct. Hood J. dismissed the application, and he could hardly 
have been justified in doing so unless he treated the evidence of the 
testator’s belief as being some evidence that the widow had been guilty 
of misconduct, since it appears from the report that there was no other 
evidence of misconduct. The matter was not discussed in the judgment, 
and the report may be misleading. These decisions may be compared 
with that of Herring C.J. in In re Scott; Scott v. Union Trustee Co. of 
Australia Lid. [1950] V.L.R. 102, that it is for the Court to determine 
whether the grounds for any such belief on the testator’s part were 
good or not, and to determine this question on evidence. Are the state- 
ments of the testator evidence on which the Court may determine whether 
his belief was right or wrong ? 


In Re Duncan {1939} V.L.R. 355, a testatrix had given the reason 
in her will for omitting to make provision for her daughter that her 
daughter had left home without justification and had refused to return. 
The headnote states that the evidence produced by the daughter left it 
impossible to say whether the reasons were correct or not, but it was 
proved that the daughter had in fact left home and had not communicated 
with her mother for a number of years. The daughter’s application was 
dismissed, and Lowe J. said: “‘ The testator is no longer here to contest 
the applicant’s statements and to support her reasons by evidence. The 
case resembles that of a claim against a deceased person’s estate and 
the Court must be convinced of the truth of the allegations of the 
applicant before acting on them.” The case may be regarded as one 
in which the applicant failed to prove her claim, and it is not made 
clear what extra burden, if any, was placed on her by the fact that the 
testatrix had expressed certain reasons. 
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In Re Ruxton [1946] V.L.R. 334, Fullagar J., after saying that he 
did not regard Re Duncan as establishing the proposition that the proof 
of statements made by a testator regarding the conduct of an applicant 
throws on the applicant’s shoulders the burden of disproving the truth 
of those statements, went on to say: “Statements by the testator 
which explain the reasons for the provisions in fact made by his will 
appear to be held admissible, and in the absence of any denial or 
qualification of facts so stated which would justify the testator’s treat- 
ment of the applicant, it could, I think, be held that the applicant failed 
to establish the moral claim.” After a careful review of the authorities, 
Sholl J. came to a similar conclusion in Re Paulin [1950] V.L.R. 462. 
He said (at 473): ‘‘ The only way in which a testator’s allegations or 
reasons become evidence is this, that they may call on the applicant 
for an explanation, and if the explanation is unsatisfactory, that failure 
to explain may (with or without the aid of other proved facts) amount 
to an admission, express or implied, of facts negativing moral claim, or 
establishing character and conduct disentitling.”’ 


With respect, it is somewhat difficult to understand the principle 
expressed in these Victorian decisions. If the statement by the testator 
explaining his reasons shifts the burden of proof, or results in the 
applicant failing to establish a moral claim unless he can offer a satis- 
factory explanation of the facts so stated, it can only be because the 
statement by the testator is some evidence of the truth of the matters 
contained in it. It is difficult to see why an applicant should be taken 
to have admitted statements made by a testator, which may have come 
to his knowledge for the first time when he hears the evidence given in 
Court, if he does not then give a satisfactory explanation. It would 
seem rather absurd that the use to which the statements may be put 
should depend on whether or not the applicant has filed an affidavit 
containing a bare denial of their truth. If a failure to deny them is 
to be treated as an admission, however, surely a simple denial, unaccom- 
panied by explanation, should suffice to prevent an admission being 
made. On the other hand, if the statements are regarded as establishing, 
‘prima facie, the truth of the matter stated, it can only be because this 
is a case in which the evidence is admitted by way of exception to the 
hearsay rule. 


In Bosch v. Perpetual Trustee Co. Ltd. [1938] A.C. 463 at 481, one 
case was suggested in which evidence of the testator’s intentions might 
be relevant. Their Lordships said: “It is true that in many, and 
perhaps in most, of the cases with which the Court is called upon to deal 
the testator has deliberately omitted to perform the duty that he owes 
of making proper provision for his wife and children. In such cases 
the intentions and wishes of the testator plainly can carry no weight 
with the Court. But in other cases the testator’s omission to perform 
that duty will have been due to some mistake or oversight, and in such 
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cases the wishes of the testator may legitimately be taken into con- 
sideration.”” Considerations of fairness clearly require that statements 
of this kind should be among the circumstances that the Court should 
consider. If one is to seek a logical basis for the admission of evidence 
to show that the testator intended to make provision for an applicant 
but for some reason failed to do so, the evidence might perhaps be 
treated as amounting to an admission by the testator that the applicant 
did have a moral claim, and as being admissible against the respondents 
on the ground of their privity with the testator. 


It cannot be said that the authorities offer a convincing solution 
of the problem raised by the admission of statements in these proceedings. 
Those authorities that suggest that evidence of allegations by the testator 
may require the applicant to furnish an explanation, or alternatively an 
explanation that is acceptable, do not make it clear how this can be so 
unless an exception to the heaisay rule is involved, or on what principle 
such an exception would depend. On the other hand, the authorities in 
which statements have been admitted, not to prove their truth but simply 
to show what the testator’s reasons were, do not make it clear under 
what circumstances or on what grounds the Court should consider the 
testator’s reasons. 


It is suggested that, although in some cases the statements may 
be regarded as an admission by the testator and evidence against those 
claiming through him, it is quite unreal to treat the testator’s allegations 
as amounting to an admission by an applicant who fails to deny or 
explain them. At present, both established principle and the weight of 
authority support the view that the testator’s statements are no evidence 
of the truth of the facts, and therefore call for no denial by the applicant. 
There is something to be said for the desirability of giving some weight 
to these statements, but it is suggested that it should be recognised that 
to do this will be to introduce an exception to the hearsay rule hitherto 
unknown. There is some authority to justify the admission of state- 
ments, not as hearsay, but simply to show what the testator’s reasons 
were, but why this should be so in principle is not easy to see, except 
perhaps in a case where the reasons can be shown to be wrong. 


The Testator’s Family Maintenance legislation has thus given rise 
to problems in the law of evidence that as yet remain unsolved, and 
whose solution could perhaps better be effected by the intervention of 
the legislature than by the application of the existing principles of the 
law of evidence. There is a legislative precedent in England in Section 1 
(7) of The Inheritance (Family Provision) Act 1938. 


H. T. GIBBS* 
* B.A., LL.M. (Queensland); Barrister of the Supreme Court of Queensland; 


Special Lecturer in Evidence and Legal Interpretation in the University of 
Queensland. 











THE RESPONDEAT SUPERIOR DOCTRINE: AN ADDENDUM. 


Since my article, The Importance of a Word in the Respondeat Superior 
Doctrine, appeared in an earlier issue of this Journal! the main problem 
discussed there has been considered by the Full Court of the Nova 
Scotia Supreme Court in Hamilton v. Farmers Ltd. and Schroeder*® and 
its opinion substantially supports the view of the respondeat superior 
doctrine taken by Denning L.J. in Young v. Edward Box and Co The 
defendants, Farmers Limited, conducting a milk retailing business, had 
issued instructions to their drivers by a general notice posted in the 
main office and by notices affixed in their trucks that they were not to 
take riders or helpers on their trucks unless authorised. The plaintiff, 
a young boy, whilst helping Schroeder, one of the drivers, was injured 
when he was thrown under one of the truck wheels as a result of Schroeder 
starting off whilst the plaintiff was climbing into the truck cabin. The 
Full Court of six judges upheld a verdict for the plaintiff. . There were 
two judgments delivered, the one by Doull J. with Hall J. concurring, 
the other by MacDonald J. with MacQuarrie, Parker and Currie JJ. 
concurring, and in neither was the plaintiff treated as a trespasser on 
the truck so that the point in issue in Young v. Edward Box and Co. 
was not directly in issue here. Nevertheless both judgments contain 
most interesting comments on the effect of disobedience to an employer’s 
orders when the employer is being sued for a servant’s negligence. On 
this matter three main points appear from Doull J.’s judgment. 


(1) The existence of orders forbidding servants from doing certain 
kinds of acts is relevant to the determination of scope of employment, 
but if it is held that the act done was one within the scope of employ- 
ment the liability of the employer is not affected (p. 388). 


(2) A master is liable for the negligent acts of his servant when done 
within the course of employment not “ because of any default of his, 
but solely because of his liability for the acts of the servant in the course 
of the servant’s employment ”’ (p. 389). The suggestion made in Twine 
v. Bean’s Express Ltd.4—that the liability of the master is based upon a 
duty which the master owes to the person injured, independently of 
the servant—was not well founded in most cases. 


(3) Assuming the plaintiff was a trespasser the law laid down by 
Lord Atkin in Hillen v. I.C.I.5 as to the duty of an occupier of land 
towards a trespasser was applicable here. Since the plaintiff was known 
by the driver of the truck to be present it was quite clear that its negligent 
starting would be likely to injure him and therefore the driver owed him 
a duty to start it with reasonable care. 

L. 2. [1953] 3 Dom.L.R. 382. 


a, 
T.L.R. 789. 4. (1946) 175 L.T. 13:. 
GC. 65, 70. 


A 


The Respondeat Superior Doctrine 157 


Similar views were expressed by MacDonald J. He pointed out:— 


(1) That the respondeat superior rule “‘ probably reflects a conclusion 
of public policy that the master should be held liable for the incidental 
results of the conduct of his business by means of his servants as a 
means of distributing the social loss arising from the conduct of his 
enterprises.”’ (p. 393). 


(2) That the cases of Conway v. George Wimpey and Co.® and 
Twine v. Bean's Express Ltd.**‘ seem to do violence to the basic concept 
that the master’s liability does not depend upon authority given to a 
servant. The question is not whether the master authorized or con- 
sented to the presence of a passenger so as to create a direct relationship 
between him and the passenger . . . for on that view a prohibition 
would negative liability in every case and that is not the law. ... it 
is widely recognised that the basis of a master’s liability is not one of 
‘authority ’ or ‘ consent,’ but of responsibility imposed on masters as a 
matter of policy and made operative by the rule that such responsibility 
depends upon whether the servant’s act was, or was not, within his 
“course of employment ’ in the light of all the facts, including the nature 
of any relevant prohibition” (p. 397-8). 


On these short extracts the following observations are made :— 


1. They give solid support to the view that to make an employer 
liable on the respondeat superior doctrine one must first 
look to see whether the servant is liable. 


bo 


. If the servant is liable, the next question is whether he was 
acting within the course of his employment and in answering 
such a question a prohibition by his employer is one of the 
relevant facts to consider. 


3. Where the case concerns the giving of lifts by an employee 
against his master’s orders it is not the correct approach to 
lay down that since the injured person is a trespasser in 
relation to the master, the master cannot therefore be liable. 
The question remains: Was the employee acting within the 
course of his employment ? 


4. Even if the trespasser approach be a possible one, it is not 
right to assume that under no circumstances can a duty be 
owed to the passenger. The duty laid down in respect of 
trespassers to land known to be present can be applied to 
vehicles. 


Most of these comments support what was said by me in the article 
to which this is an addendum. The fact of the matter is that the policy 
of the law in the nineteenth century and for most of the twentieth was 


6. [1951] 1 All E.R. 363. 7. (1946) 175 L.T. 131. 
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to make employers responsible for their servants’ liability. This worked 
quite well and there was no difficulty until the husband and wife cases 
like Smith v. Moss,* Waugh v. Waugh® and Broom v. Morgan}® came 
along and raised the problem of what the courts were to do when the 
employee causing the injury was the spouse of the injured person, there 
being no enforceable liability against the servant-spouse because of the 
Married Women’s Property Act. This could easily have been overcome 
and logical consistency maintained if the view had been taken that the 
negligent spouse had committed a wrong, but that there were procedural 
barriers prohibiting a remedy, and this approach is still a possible one. 
The further tangle arising from the Twine line of cases need never have 
arisen and should best be forgotten. The ‘‘ course of employment ” 
concept gives the courts plenty of room for policy decisions; the intro- 
duction into the law of this inspiration of Uthwatt J. (as he then was) 
gains nothing; in fact it adds to the confusion. 


R. W. BAKER* 


8. [1940] 1 K.B. 424. 9. (1950) 50 S.R.N.S.W. 210. 
10. [1953] 2 W.L.R. 737. 


* LL.B. (Tasmania), B.C.L., B.Litt. (Oxford); Professor of Law and Dean of 
the Faculty of Law in the University of Tasmania; author of The Hearsay Rule. 
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LEGAL LANDMARKS 1952-1953. 
CONSTITUTIONAL AND ADMINISTRATIVE LAW. 


Defence Power. 


In Marcus Clark and Co. Lid. v. Commonwealth the High Court was 
called upon to consider the validity of the Defence Preparations Act 
1951 and of the Capital Issues Regulations made thereunder. The Act 
was passed to equip the Federal Government with power to deal, in the 
words of the preamble, with ‘‘a state of international emergency in 
which it is essential that preparations for defence should be immediately 
made to an extent, and with a degree of urgency, not hitherto necessary 
except in time of war.” Although this state of emergency seems to 
have faded somewhat rapidly—the Capital Issues Regulations were the 
only regulations made under the Act—and although in any case the 
Act is due to expire at the end of 1953, the decision of the Court upholding 
the validity of both the Regulations and the Act is of the utmost import- 
ance in its bearing upon the general limits of the defence power. 


The Act gave the Governor-General power to make regulations 
“for or in relation to defence preparations’”’ with respect to almost 
any aspect of production, diversion and control of resources, and adjust- 
ment of the national economy generally. The extent of this regulation- 
making power was unparalleled in peace time and was matched only 
by the sweeping powers conferred on the Governor-General (and upheld 
by the High Court) during the last war by the National Security Act. 
The Regulations prohibited the raising of capital by companies and the 
borrowing of money by anybody upon security (beyond certain limits) 
except with the consent of the Treasurer. They were in fact substantially 
a continuation of regulations which had originated during the war under 
the National Security Act and had been kept in force since the war by 
the annual Defence (Transitional Provisions) Acts. 


The history of the High Court’s attitude to the defence power in 
the inter-war period of the twenties and thirties and in the period since 
the end of the last war amply shows that the Court was not prepared 
to allow any substantial accretion to Commonwealth power under the 
cloak of defence. And this attitude was maintained in the celebrated 
case of Australian Communist Party v. Commonwealth,” where the 
Court refused to accept the Federal Parliament’s assessment either of 
the degree or nature of the national danger or of the necessary means 
of combating it, although the means adopted in the Communist Party 
Dissolution Act 1950 were recognised by the Court as being justifiable 
under the defence power in time of actual war. 


1. [1952] A.L.R. 821. 
2. (1951) 83 C.L.R. 1; see 1 U.Q.L.J. No. 3 p. 34. 
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In the Capital Issues Case Williams J. and Kitto J. remained entirely 
faithful to this attitude, taking the view that if the Capital Issues 
Regulations were valid under the Defence Preparations Act, so also would 
be all the economic regulations made under the National Security Act 
at the height of the war, and that this would involve a wholly unwarranted 
extension of the defence power in time of peace. 


The majority (Dixon C.J., McTiernan J., Webb J., and Fullagar J.), 
however, held both the Act and the Regulations to be valid. The Act 
was held valid within the constitutional limits imposed by the Acts 
Interpretation Act 1901-1950, s. 15A. So far as the Regulations were 
concerned, the majority accepted as reasonable the statements in the 
preamble to the Act that the control and diversion of resources (including 
money) was necessary for defence preparation and regarded such action 
as just as relevant at a time of threatened war as at a time of actual 
war. The situation was distinguished from that in the Communist Party 
Case on the ground that the Regulations here, unlike the Communist 
Party Dissolution Act, provided an objective test by which the Court 
could determine the connection, or lack of connection, between the 
legislation or executive action and the defence of the country. 


This is a perfectly sensible distinction, which is quite in harmony 
with the Court’s established attitude of insisting on being the final 
arbiter of the relevance of legislation to the defence power (or any other 
head of Commonwealth power). It is not until we examine the objective 
test which the Regulations were taken to provide that the full significance 
of the judgment appears. The Treasurer was empowered to refuse his 
assent “‘for purposes of or in relation to defence preparations.”’ ‘Defence 
preparations’ were not defined in the Regulations, but they were taken 
by the Court to have the meaning ascribed to them in the lengthy 
preamble to the Act. Defence preparations were there stated to include 
“the expansion of the capacity of Australia to produce and manufacture 
goods, and to provide services . . . . generally for the purpose of enabling 
the economy of Australia to meet the probable demands upon it in 
the event of war,’’ and it was further stated that these preparations 
“cannot be carried out without the diversion of certain of the resources 
of Australia (including money, materials and facilities) for use in, or in 
connection with, defence preparations.’’ This definition is so broad that 
one is entitled to say that the only “objective” element in a decision 
as to the relevance to defence of any executive action under the Regula- 
tions is that the decision must be made by the Court itself. How the 
Court is to arrive at an informed decision is not apparent. It is a 
question which involves economics and politics of a high order. 


There would be nothing extraordinary about this result if the High 
Court had in the past shown itself ready to examine and consider economic 
and political theories when determining the limits of Commonwealth 
power. But it has conspicuously not done so. The decision may suggest 
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that the Court will be more ready to do this in the future. It may 
equally suggest that the Court will use (or continue to use) economic 
and political slogans to justify decisions reached on uncritically accepted, 
and often inarticulate, premises. However, in either case, it may 
probably be said that the decision in the Capital Issues Case represents 
a more liberal attitude on the part of the Court to defence legislation 
in peace time than heretofore, thus exemplifying through judicial inter- 
pretation of the Constitution Professor K. C. Wheare’s remark that 
“war, or the fear of war, is a great force for centralization.’ 


Freedom of Interstate Trade and Commerce. 

Section 92 of the Federal Constitution* continues to provide its 
crop of litigation, but in the past year the fertilizer has changed from 
the organised marketing schemes which produced the fine crop reviewed 
in the last number of this Journal® to various other kinds of legislation. 
Two decisions of the High Court are specially worthy of note: Hughes 
and Vale Pty. Ltd. v. New South Wales® and Wragg v. New South Wales.’ 

Hughes and Vale Pty. Ltd. v. New South Wales adds another to the 
long list of “‘transport’’ cases, in which the High Court has consistently 
upheld the validity of State legislation designed to control, regulate, 
and co-ordinate commercial transport by land, and of which the last 
was McCarter v. Brodie. The New South Wales State Transport (Co-ordi- 
nation) Act 1931-1951, the validity of which was challenged in the Hughes 
and Vale Case, did not differ in essentials from the Victorian Act upheld 
in McCarter v. Brodie. It set up a controlling and licensing authority 
with extremely wide discretionary powers of levying charges and issuing 
and withholding licenses in respect of commercial road transport in New 
South Wales whether engaged on intra-state or interstate journeys. The 
Court was asked to reconsider and overrule McCarter v. Brodie, the 
significance of this request, apart from the possibility of further appeal 
to the Privy Council, being that one of the judges of the four-two majority 
in that case, Latham C.J., had in the meantime retired from the Bench, 
and that two new judges, Kitto J. and Taylor J., had been appointed. 

McTiernan, Williams, and Webb JJ. held to the views expressed 
by them in McCarter v. Brodie, in favour of the validity of the legislation. 
Fullagar J. maintained his dissent and was joined by Kitto and Taylor JJ. 
The scales were turned by Dixon C.J. who, while adhering to his personal 
opinion that the legislation contravened s. 92, could not bring himself 
to depart from the principle of stare decisis in view of the fact that 
McCarter v. Brodie was such a recent decision. The last word will rest 
with the Privy Council which has done what it declined to do in McCarter 
v. Brodie, granted special leave to appeal from the High Court’s decision. 


3. Wheare: Modern Constitutions, p. 105. 
4 


. “On the imposition of uniform duties of customs, trade, commerce, and inter- 
course among the States, whether by means of internal carriage or ocean 
navigation, shall be absolutely free.” 

. Ante p. 60. 6. [1953] A.L.R. 333. 7. [1953] A.L.R. 583. 

8. (1950) 80 C.L.R. 432; reviewed in 1 U.Q.L.J. No. 3 p. 46. 
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Wragg v. New South Wales! was concerned with the validity of 
State price-fixing legislation in its operation on goods imported from 
another State. The only other occasion on which the High Court has 
had to consider this question was in W. and A. McArthur Ltd. v. Queens- 
land," where it was held that the State could not validly fix the price 
of goods in certain types of sales involving interstate movement of the 
goods. In James v. Commonwealth the Privy Council said that this 
decision ‘‘deprived Queensland of its sovereign right to regulate its 
internal prices,” and it has commonly been thought that the disapproval 
evident in this statement meant that in the Privy Council’s view (obiter) 
a State was free to regulate the prices of goods imported from other 
States without contravening s. 92. 


In Wragg’s Case, however, it was made clear that the High Court 
in McArthur’s Case held invalid the regulation of prices in the case of 
only one particular type of “‘interstate’”’ sale, viz., where the contract 
actually stipulates for despatch of the goods from one State for delivery 
in the other State where the price is regulated. In such a case the sale 
is clearly a transaction falling within the scope of interstate trade. It 
was pointed out in Wragg’s Case that the High Court in McArthur’s Case 
indeed specifically held that the mere fact that the goods which were 
delivered in performance of a contract of sale were delivered across a 
State border did not prevent the State where delivery was made from 
regulating the price, whether the contract was made in the price-fixing 
State or in another State, so long as the contract did not in terms require 
delivery of goods interstate. In such cases the Court held that the sales 
themselves (on which the price-control legislation operated) were not 
transactions of an interstate character. 


The goods the subject of Wragg’s Case were potatoes imported from 
Tasmania to Sydney and there sold ex wharf. The sales were subject 
to a general non-discriminatory price-fixing law. In the light of the 
analysis made of McArthur’s Case the full bench of seven judges con- 
cluded that these sales were not in themselves interstate transactions 
and therefore did not attract the protection of s. 92. Any effect which 
the legislation might have on the interstate trade in Tasmanian potatoes 
was held, in consonance with the principles laid down by the Privy 
Council in Commonwealth v. Bank of New South Wales,* to be indirect 
and too remote. 


The question of the validity of price-fixing in the case of sales 
which do belong to interstate trade, and of the authority of McArthur’s 
Case on that issue, was expressly left open. 


10. [1953] A.L.R. 583. 11. (1920) 28 C.L.R. 530. 
12. [1936] A.C. 578. 13. [1950] A.C. 235; 79 C.L.R. 497. 


ee 
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Judicial Control of Administrative Discretions. Writ of Prohibition. 


The unanimous decision of the High Court in R. v. Australian 
Stevedoring Industry Board, ex parte Melbourne Stevedoring Co. Pty. Ltd. 
is of the utmost importance in the field of administrative law. Under 
the Stevedoring Industry Act 1949 (Cwth.), no person or company may 
employ waterside labour without being registered with the Stevedoring 
Industry Board. The Board has power under s. 23 (1) to cancel or 
suspend registration if, after such inquiry as it thinks fit, it is satisfied 
that an employer (a) is unfit to continue to be registered as an employer, 
(>) has acted in a manner whereby the proper performance of stevedoring 
operations has been interfered with, or (c) has committed an offence 
against the Act. To the administrative mind this power might well 
appear wide enough to give the Board a fairly free hand in controlling 
waterside employers. And so the Board seems to have thought. The 
High Court’s decision, however, demonstrates the great elasticity of the 
prerogative writs and the reluctance of the Court to allow administrative 
authorities to escape from judicial control. 


The Board’s delegate in Melbourne notified the prosecuting company 
that he proposed to conduct an enquiry under s. 23 (1) for the purposes 
of determining (1) whether the company was unfit to continue to be 
registered as an employer, and (2) whether it had acted in a manner 
whereby the proper performance of stevedoring operations had been 
interfered with. The enquiry was opened and after evidence had been 
given both against and for the company it was adjourned. The company 
thereupon took these proceedings for a writ of prohibition to restrain 
any further conduct of the enquiry. 


In spite of the evident discretion given to the Board as to the nature 
of the enquiry which might be held (‘such enquiry as it thinks fit’’), 
the Court had no hesitation in holding that the function was quasi- 
judicial in character, and therefore that prohibition was an appropriate 
remedy for excess of jurisdiction or failure to comply with the so-called 
basic principles of natural justice. 


The main ground on which prohibition was sought was that on the 
evidence presented at the enquiry no facts had been disclosed which 
would in law justify the exercise of the power to cancel or suspend 
registration. Argument chiefly turned on the question whether any 
basis could be found for deciding that the company was unfit to continue 
to be registered as an employer. It is to be noted first of all that 
s. 23 (1) does not require the existence of “unfitness” as an objective 
fact as a pre-condition of deregistration. It merely says that the Board 
(or its Delegate) must ‘‘be satisfied’’ of unfitness. This is a very familiar 
formula for grants of administrative powers. It is quite clear, as the 
Court recognised, that in such cases no legal ground for attacking the 


14. [1953] A.L.R. 461. 








164 The University of Queensland Law Journal 


exercise of the power arises merely because the authority may come to 
an erroneous conclusion of fact or may proceed on the basis of meagre 
or unconvincing evidence.4* But the Court held that as a matter of 
law the authority must apply the tests or principles laid down in the 
relevant legislation and no other. “That is to say the Board or its 
delegate must understand correctly the test provided or prescribed by 
s. 23 (1) and actually apply it. It is only when the Board or its delegate 
is satisfied of the existence of facts which do amount in point of law to 
what the section means by unfitness or by acting in a manner whereby 
the proper performance of stevedoring operations is interfered with that 
the Board or its delegate reaches a position where one or other of them 
may lawfully exercise the authority which s. 23 (1) purports to bestow.’””?® 


These principles led the Court to consider what was meant by unfit- 
ness as an employer. It appeared that the Board took the view that an 
employer ought to maintain adequate supervision over the men working 
for them (under a system whereby the gangs were allocated to employers 
by the Board) to ensure that men did not absent themselves without 
proper excuse and worked according to the laid down conditions. The 
complaints against the company in this case which were the subject of 
the enquiry were based on instances of alleged failure to discharge this 
obligation. Although the Act did not specify what qualities an employer 
must have or what duties he must carry out in order to remain “fit,” 
the Court held that the obligation referred to above was not one which 
the Act contemplated, and that therefore the delegate was applying an 
entirely wrong test. 


There was still one final difficulty in the way of granting prohibition 
to the company. Was it possible to say that the delegate was applying 
a wrong test at a stage when he had yet made no decision and the enquiry 
was still proceeding ? The Court held that all the circumstances pointed, 
not to the possibility of the delegate’s exercising his power on a mere 
insufficiency of evidence (which would not give ground for prohibition), 
but to his having misconceived the true purpose of his function and to 
the “‘real likelihood or danger,’’ therefore, of his making an order which 
would be in excess of his jurisdiction or powers. Prohibition was there- 
fore a proper remedy at that stage. It is also interesting to note that 
an additional argument used by the Court in support of this conclusion 
was the presence in the Act of s. 52, which reads: “‘An order or direction 
of the Board shall not be challenged, appealed against, reviewed, quashed 
or called in question, or be subject to prohibition, mandamus or injunc- 
tion, in any court on any account whatever.’’ The Court recognised 
that there were some doubts and difficulties as to the validity and the 


15. See Little v. Commonwealth (1947) 75 C.L.R. 94. 

16. At p. 466. Cf. Estate and Trust Agencies Ltd. v. Singapore Improvement Trust 
[1937] A.C. 898; Little v. Commonwealth (1947) 75 C.L.R. 94 at 102-3; R. v. 
Connell (1944) 69 C.L.R. 407 at 432. 
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extent of the operation of this section,!” but said that it was certainly 
intended to put obstacles in the way of challenging the Board’s orders 
once they were made. This was accepted as a good reason for a liberal 
approach to the question of awarding prohibition at a stage before the 
decision is actually made. 


Although one might well question whether the Court’s view of the 
obligations of an employer was more “‘correct”’ than that of the Board, 
the decision clearly indicates that the present High Court is committed 
to a policy of close and strict supervision over the actions of administra- 
tive authorities, at least when they exercise powers which can be regarded 
as in some sense quasi-judicial. It may well give new vitality to Dicey’s 
“rule of law.” And if it leads to greater particularity in the considera- 
tions which legislatures may require or authorise to be taken into account 
in the exercise of administrative powers, that will be all to the good 
so far as the persons likely to be affected by the exercise of those powers 
are concerned. 

Ross ANDERSON* 


CONTRACT. 


Offer and Acceptance: Display of Goods for Sale. 


Is the display of goods for sale, with marked prices, an offer to sell 
or merely an invitation to customers to offer to buy? This much 
debated question has at last been settled by the Court of Appeal in favour 
of the latter interpretation: Pharmaceutical Society of Great Britain v. 
Boots Cash Chemists (Southern)' Ltd.’ It was held that in a self-service 
shop there was no contract until the shopkeeper accepted the customer’s 
offer to buy the goods taken by him from the shelves. 


Market Overt. 


The Sale of Goods Act of 1896 (Qld.) contains no provision correspond- 
ing to s. 22 of the English Sale of Goods Act 1893, which incorporates 
the common law principle that a buyer of goods in market overt acquires 
a good title in spite of any defect in the seller’s title provided he buys 
in: good faith and without notice of the defect. In Sorley v. Surawski? 
the Full Court of the Supreme Court was asked to hold that despite 
this omission from the Queensland Act the common law principle was 


17. See Anderson: Parliament v. Court: the Effect of Legislative Attempts to Restrict 
the Control of Supreme Courts over Administrative Tribunals through the Pre- 
vogative Writs, 1 U.Q.L.J. No. 2, p. 39. 
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preserved by s. 61 (2). It was held, however, that the principle of 
market overt was inconsistent with the express terms of s. 24 (1)* and 
that it formed no part of the law of Queensland. 


Ross ANDERSON. 


CRIMINAL LAW. 
Arrest without Warrant. 


The decision of the English Court of Appeal in Tims v. John Lewis 
and Co. Ltd. {1951} 1 All E.R. 814, which was discussed in the last 
number of this Journal (at page 67), has been reversed by the House 
of Lords sub nomine John Lewis and Co. Ltd. v. Tims [1952] 1 All E.R. 
1203. The House of Lords drew a distinction between the obligation 
imposed upon a person who arrests another without warrant in exercise 
of the power given to him by the common law and the obligation imposed 
upon a person who arrests another without warrant pursuant to a Statute 
which requires him to take the arrested person before a magistrate 
“forthwith” or ‘“‘immediately’’—as, for example, the obligation imposed 
by Section 552 of The Criminal Code. The House of Lords accordingly 
held that where the arrest took place pursuant to the exercise of the 
common law right the arrested person should be taken before a justice 
of the peace or a police officer not necessarily forthwith, but as soon 
as was reasonably possible. 


In his judgment Lord Porter said, at p. 1209—‘‘Where the right of 
arrest is given to a private person it is obviously desirable that the 
arrested person should be entrusted to some official care as soon as 
possible and statements to that effect are to be found in I think all the 
text books old or new. But it does not appear that in earlier days it 
was essential that the accused man should be brought before a magistrate 
in order that he might be bailed.”” The House of Lords considered that 
a regulation of the store, John Lewis and Co. Ltd., which authorised 
only a senior officer of the store to institute proceedings was a reasonable 
regulation and therefore held that where store detectives had properly 
arrested the respondent on suspicion of shop lifting and had taken her 
to the appellants’ office to obtain authority to prosecute and she was 
there detained against her will for a reasonable time before she was 
handed over to the police, there was no unreasonable delay on the part 
of the store detectives, the imprisonment was justified and the appellants 
were not liable for false imprisonment. It is a matter for the Judge to 


3. “‘ The rules of the common law, including the law merchant, save in so far as 
they are inconsistent with the express provisions of this Act, . . . continue to 
apply to contracts for the sale of goods.” 

4. ‘‘ Subject to the provisions of this Act, when goods are sold by a person who 
is not the owner thereof, and who does not sell them under the authority or 
with the consent of the owner, the buyer acquires no better title to the gouds 
than the seller had, unless the owner of the goods is by his conduct precluded 
from denying the seller’s authority to sell.” 
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decide whether there is evidence that the steps taken were unreasonable 
or the delay too great and a matter for the jury to decide whether, if 
there be such evidence, the delay was in fact too great. 


Habitual Criminals. 


In the case of R. v. Barber [1952] Q.W.N. 45, the Court of Criminal 
Appeal held that on an application for leave to appeal against a declara- 
tion made by a trial judge that the applicant is an habitual criminal 
the court should apply the same principles as it applies where the sentence 
is one of a term of imprisonment, the rule being that the court will not 
interfere with a sentence imposed by the judge of trial unless it appears 
to the court either that the sentence is manifestly excessive or that there 
has been some misapprehension of fact or some misapprehension of law 
which has led to the imposition of the sentence. This decision recognises 
the fact that subject to the statutory requirements for the making of a 
declaration being satisfied, the making of the declaration is discretionary 
on the part of the judge of trial and so the court will only intervene on 
the grounds above stated even though the individual members of the 
court might not have made the declaration in the first instance. 


Provocation. 


That there is a marked difference of judicial opinion as to the 
meaning to be given to the term “‘provocation’”’ in Section 304 of the 
Criminal Code, is shown by the decision of the Court of Criminal Appeal 
in the case of R. v. Sabri Isa [1952] St. R. Qd. 269. The appellant had 
been convicted of wilful murder and had appealed on various grounds, 
but the only ground on which the Court of Criminal Appeal was asked 
to set aside the conviction was the ground that on the evidence it was 
open to the jury to find that the killing was provoked and the trial 
judge had failed to direct them that if they were left in reasonable 
doubt whether the killing was provoked their verdict should be one of 
manslaughter. No such direction was sought at the trial. The court 
unanimously dismissed the appeal, holding that on the facts of the 
Crown case and of the defence as raised at the trial the jury could not 
reasonably have found manslaughter on the evidence and there was no 
occasion for the trial judge to direct the jury as to the effect of provoca- 
tion in accordance with Section 304 of the Criminal Code. 


Dealing with the term ‘‘provocation”’ in Section 304, Macrossan C.J. 
expressed the opinion that Section 304 introduced no change into the 
law and did no more than state in statutory form what was the common 
law of England and consequently the English decisions on the effect of 
provocation in homicidal killing are applicable. Stanley J. on the other 
hand expressed the view that the term provocation in Section 304 bears 
the same meaning as the term provocation in Section 268, and does not 
mean and include the whole common law doctrine of provocation. He 
also considered that in the words “with reference to an offence of which 
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an assault is an element’’ which appear in Section 268, the words “‘offence’’ 
and “element” relate to the actual circumstances of the particular 
matter being investigated by the tribunal. The opinion expressed by 
O’Hagan A.J. was that Section 268 defines provocation for the purposes 
of Section 304 and that the words “‘offence of which an assault is an 
element” are not to be limited in their application to offences of wh'ch 
an assault is expressed to be an element in the definition of the offence 
but mean an offence of which an assault is an element in the charge 
actually before the Court whether an assault is part of the definition of 
the offence or not. He also held that the law in Queensland as to 
provocation in homicidal killing is not the same as the common law . 


R. F. CARTER* 


EQUITY (GENERAL). 


Injunctions: Discretionary Nature. 


The plaintiff in Pride of Derby &c. Association v. British Celanese 
Lid complained of pollution of the waters of its fishery due to the 
discharge of effluent from the works of a company and of sewage effluent 
from the sewage works of a local authority. The trial judge had found 
for the plaintiff and had granted injunctions against both the company 
and the local authority. The latter on appeal contended inter alia that 
the injunction should not have been granted and that the plaintiff should 
have been left to his remedy by way of damages. It put this firstly 
on the broad ground of its position as a local authority, secondly on 
the narrower ground that the injunction would necessitate the issue 
of a licence for the conducting of building operations and that any 
money required could be borrowed only with the consent of the Minister 
for Health. 

The Court of Appeal held that whilst special circumstances might 
remove the prima facie right of a person injured by a nuisance to an 
injunction, the mere fact that the defendant was a local authority was 
not such a circumstance, nor was the existence of an obligation to 
approach a governmental authority for permits or for finance, though 
the latter factor might justify a suspension of the operation of the 
injunction. Such suspension had in fact been ordered by the trial judge. 
Evershed M.R. thought it was fallacious to describe the injunction 
1emedy as “purely discretionary” if by that it was meant that the 
question should be determined merely on the balance of convenience. 
If a person proves that his proprietary rights are being wrongfully 
interfered with by another, then he is prima facie entitled to an injunc- 
tion and he will be deprived of that remedy only if special circumstances 
exist. 

1. [1953] Ch. 149. 


* B.A., LL.M. (Queensland); Chief Crown Prosecutor for the Southern and 
Central Supreme Court Divisions of Queensland; Special Lecturer in Criminal Law 
in the University of Queensland. 
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Voluntary Equitable Assignment. 


In Anning v. Anning? two members of the High Court had held 
that where a purported voluntary assignment had not passed the legal 
title, the question whether the assignee took an equitable title depended 
on whether the assignor had done everything im his power to make the 
assignment fully effectual at law. Griffith C.J. on the contrary was of 
opinion that it was enough that the assignor had done everything which 
it was necessary for him to do to perfect the assignment. Thus in that 
case the defect which prevented the assignment from being effective at 
law was failure to give notice to the debtor. Griffith C.J. regarded 
this as nc. fatal to the equitable validity of the assignment. It was 
not obligatory that the assignor give the notice; the assignee could have 
done it. In Re Rose® the question was as to the title of the transferee 
under a voluntary transfer of company shares where at the relevant 
time the deceased transferor had signed transfers in the form required 
by the company’s articles and had handed these together with the 
relevant share certificates to the transferees, but the transfers had not 
been registered in the books of the company. Such registration was 
necessary to pass legal title. It was held that as the deceased had done 
everything in his power (sic) to transfer his legal and beneficial interest 
there was a valid assignment in equity and pending the registration of 
the transfers the deceased was a bare trustee for the transferees. In 
view of the phrasing of the headnote and the emphasis on what lay in 
the power of the deceased to do, this would on the face of it seem to 
represent an adoption of a test identical with that of Isaac and Higgins JJ. 
in the Australian case. Yet to so regard it would obviously be a mis- 
application. The deceased of course could not attend to the registration 
himself but it lay within his power to lodge or present the transfers for 
registration. Consequently it could not be said that he had done every- 
thing that he could have done. On the other hand there was no explicit 
adoption of the ‘‘necessity’” test of Griffith C.J. In truth the Court 
seems to have limited its enquiry to the question of what could be done 
in the way of execution of documents and the basis of the decision seems 
to lie in what was said by Evershed M.R.‘ that if a document is apt 
and proper to transfer the property, if it is in truth the appropriate 
way in which the property must be transferred, then the transfer is 
complete from the donor’s point of view and Milroy v. Lord® does not 
prevent the donor from being a trustee for the donee. 


EDWARD I. SYKES 


2. 4C.L.R. 1049. 3. [1952] Ch. 499. 
4, [1952 Ch. at 510. 5. 4 De G.F. & J. 264. 
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EVIDENCE. 


Evidence Improperly Received without Objection. 


The question that arose in O’Brien v. Clegg ({1951] St. R. Qd. 1; 
1 U.Q.L.J. No. 3 p. 66), as to the effect to be given to inadmissible 
evidence received without objection, was considered by Smith J. in 
Re Lilley [1953] V.L.R. 98. The affidavit evidence adduced by the 
applicant on an ex parte motion for Letters of Administration contained 
hearsay, and Smith J. held that he should consider it on the footing 
that it was properly before him. He took the view that, although a 
Judge proceeding ex parte is entitled to exclude from consideration 
evidence to which objection could have been taken had the application 
before him been opposed, and although ordinarily it was perhaps the 
Judge’s duty to do so when the interests of absent persons might be 
adversely affected by the granting of the application, the present was 
an unusual case in that it appeared that the only persons who could 
have any interest to oppose the motion would almost certainly not have 
objected to the evidence had they been present. He therefore thought 
that, if he did not give the applicant an opportunity to bring those 
persons before the Court as respondents, he ought to consider the evidence 
on the same footing as if this had been done. He therefore found it 
necessary to consider what the legal position would have been if the 
other persons interested had been represented and the evidence had 
been admitted without objection. 


He reviewed a number of authorities and concluded that it is 
necessary to distinguish between cases in which the evidence is irrelevant 
or is excluded by an absolute rule of law, and cases in which the evidence 
is relevant and there is merely a privilege or a rule of evidence which a 
party has an option to take advantage of or not, as he chooses. His 
view was that in the former class of case a judge would be bound to 
refuse to consider the evidence notwithstanding a failure to object to it, 
but in the latter class of case a party by failing to object can effectively 
waive the privilege or the benefit of the rule of evidence, and when this 
has been done the evidence should be allowed to have its natural probative 
effect. In his opinion Jacker v. International Cable Co. Ltd. (1885) 5 
T.L.R. 13 and Miller v. Babu Madho Das (1896) L.R. 23 Ind. App. 106 
do not support the proposition in Phipson that if inadmissible evidence 
has been received, whether with or without objection, the Judge must 
reject it when giving judgment. He thought that the latter case was 
one in which the evidence was either irrelevant or prohibited by statute. 
As to the former case, which was a decision that evidence “wrongly 
admitted” without objection should be rejected, he considered that unless 
evidence was irrelevant, or prohibited by an absolute rule of law, it 
could not properly be said to have been wrongly admitted when no 
objection was taken to it. If this was not so he regarce1 Jacker’s Case 
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as inconsistent with authorities such as Gilbert v. Endean (1878) 9 
Ch. D. 259. 


It is suggested that another tenable view of the authorities is that 
inadmissible evidence received without objection should be rejected 
except in cases where by his conduct at the trial a party has waived 
proof of the matters in question by proper means. 


Res Gesta. 


Although there is American authority for treating spontaneous 
exclamations made under nervous stress as admissible by way of excep- 
tion to the hearsay rule, and this view has received the support of 
Professor Stone (55 L.Q.R. 66), the English and Australian cases regard 
such exclamations as part of the res gesta, and as original evidence, not 
hearsay. However, in Teper v. The Queen [1952] A.C. 480, Lord Normand 
stated his opinion that the proof of words forming part of the res gesta 
is allowed by way of exception to the hearsay rule. It was there held 
that words spoken by a woman in a crowd, tending to identify a person 
leaving the scene of the crime as the accused, were not so closely identified 
in time, place and circumstances with the crime itself as to be part of 
the res gesta, and were wrongly admitted. Thus it was not necessary to 
consider whether statements forming part of the ves gesta, when properly 
admitted, are evidence of the facts stated, and so hearsay, and, with 
great respect, it is suggested that Lord Normand’s remarks cannot be 
taken as a final pronouncement on the question. 

H. T. Gisss 


LAND LAW. 


The Real Property Acts Amendment Act of 1952 amends the previous 
law in numerous particulars. Two notable changes are:— 


(1) abolition of the need for technical words of limitation; 
(2) provision for the acquisition of title by adverse possession. 
Indefeasibility of Title. 


A fundamental question of indefeasibility of title under the Torrens 
system came up again in Caldwell v. Rural Bank of New South Wales 
(69 N.S.W.W.N. 246). It is settled by Gibbs v. Messer ({1891] A.C. 248) 
that a person who becomes registered by means of a forged instrument 
is liable to have the register rectified against him even if he is not a 
party to the fraud. (Note the contrary view expressed earlier by 
Harding J. in Bailey v. Cribb, 2 Q.L.J. 42). The question is whether 
the ratio of the Privy Council decision covers not only instruments that 
are void as being forged, but also instruments that are void on other 
grounds as well, or merely voidable at the instance of the maker, e¢.g., 
on account of infancy. As to this possible extension of the principle 
the authorities are fairly evenly divided. 
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The question arose in Boyd v. Mayor of Wellington ([1924] N.Z.L.R. 
1174), in which a local authority obtained registration on the basis of 
what was assumed to be a void proclamation. By a majority of three 
to two the New Zealand Court of Appeal held that the registered title 
of the local authority was indefeasible. In Clements v. Ellis (51 C.L.R. 
217) Dixon J. indicated his agreement with the view of the minority in 
Boyd’s Case, and quoted with approval Salmond J.’s dictum that a 
title “cannot pass by registration alone without a valid instrument, 
any more than it can pass by a valid instrument alone without registra- 
tion.”” In Coras v. Webb ([1942] St. R. Od. 66) Philp J. held that a 
registered mortgage by a minor could be disaffirmed and removed from 
the register in a suit for rectification; but a contrary view was taken 
by Martin J. in Percy v. Youngman ({1941] V.L.R. 275), a case of 
registered transfer by an infant. 

In Caldwell v. Rural Bank of New Seuth Wales the Rural Bank 
desired to acquire land owned by the plaintiff, and the procedure followed 
involved a notification in the Gazette, purporting to be made under 
statutory authority, declaring that the land was resumed and was vested 
in the Minister for Public Works. The Registrar-General made an entry 
in the register book to the effect that the land was vested in the Minister. 
There were to be further steps by which the title would pass to the Bank. 


The Full Court held that the resumption was invalid, as not being 
authorised by the relevant legislation, and rejected an argument that 
the entry in the register book precluded the Court from inquiry whether 
the resumption was invalid. 


For the purposes of his decision Owen J. assumed, without deciding, 
that the effect of the entry was to register the Minister as proprietor. 
He discussed the conflict of opinion indicated above, and adopted the 
view of Dixon J. in Clements v. Ellis and the minority in Boyd’s Case. 
He therefore held that the plaintiff was not precluded from making a 
successful attack upon the validity of the resumption. 


Roper J., however, decided the case on different grounds. In the 
first place he held that there was no registration in accordance with s. 35 
of the Real Property Act (Qld. Act, s. 34) which deais with the method 
of registration as proprietor. Apparently (the report is not clear on this 
point) all that was sent to the Registrar-General was a notice of resump- 
tion in accordance with s. 196A of the Conveyancing Act, which provides 
for a register of resumptions. This was not an instrument affecting land, 
and therefore was not within the provision of s. 35. 


Secondly, assuming that the entry made the Minister the registered 
proprietor, there were two grounds for giving relief to the plaintiff. 
One was that the entry in the register was made in error, for the notice 
sent to the Registrar-General was not a notice of 1esumption, as no 
resumption had validly been effected. The Registrar-General had power 
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to correct the error. The other was that the plaintiff had a personal 
equity against the Minister. If the Minister had the estate, it was an 
estate acquired by a mistake, and he was a bare trustee for the plaintiff. 
If he did not have the estate, he had by a mistake placed a blot on the 
plaintiff's title which he should have had. removed. 


Street C.J. agreed that the plaintiff should succeed. Apparently 
he concurred with the other judgments, but said no more than that he 
had read them and desired to add nothing himself. 


The ratio of Owen J.’s judgment applies to the Queensland Real 
Property Act, and inclines the balance of authority in Australia in favour 
of the view that the registration of a void instrument does not pass a 
good title. One of Roper J.’s grounds, that the registration was an 
error which the Registrar could correct, may not apply in Queensland 
where the provision as to correction of errors is different. Another of 
his grounds, that the Minister was a trustee, is of doubtful correctness, 
since it appears to be in conflict with a view expressed by the Privy 
Council in Assets Co. v. Mere Rothi ((1905] A.C. 176 at 204, 205). 


Landlord and Tenant. 


Some major questions arising under the Landlord and Tenant Acts 
have been considered. 


Effect of Notice to Quit. One is the question whether a notice to 
quit in the case of a periodic tenancy determines the contractual tenancy 
in any case, or, as was held in Krupa v. Zacabag Pty. Lid. (50 N.S.W.S.R. 
304), determines it only if the tenant gives up possession or an order is 
made against him. The latter view has now been overruled in Read v. 
Morris (53 N.S.W.S.R. 39), in which the New South Wales Full Court 
adopted and applied dicta in Anderson v. Bowles (84 C.L.R. 310) and 
Andrews v. Hogan (86 C.L.R. 223). It now seems quite settled that a 
notice to quit terminates a periodic tenancy on the date of expiry of the 
notice, and that if the tenant thereafter retains possession he does so, 
not by virtue of the lease to him, but as an occupier protected by the 
statute, whatever that protection may involve. 


Read v. Morris also decided that for a notice to quit to be effective 
a ground on which the notice was given must be true in fact. 


Statutory Tenancy. The status of the tenant who holds over has 
been dealt with in several cases, mostly by way of obiter dictum, but in 
one case as an actual issue. 


In Devon Buildings Pty. Lid. v. Opera House Investments Pty. Ltd. 
({1952] V.L.R. 436) the plaintiff had leased to the defendant for fifty 
years land on which a number of buildings were erected. The defendant 
had sub-let the premises to various tenants except for lifts, passage- 
ways, etc. Shortly before the expiry of the term the plaintiff informed 
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the defendant that the lease would not be renewed, and the defendant 
replied that the Landlord and Tenant Act 1948 applied and that it 
intended to remain in possession. The plaintiff took out an originating 
summons for the determination of certain questions, on which, inter 
alia, the Full Court made the decisions set out below. The references 
to sections below are to sections of the Queensland Act corresponding 
with the Victorian sections considered. The Full Court held:— 


(1) That for the purpose of the definition of “lessee” in s. 7 (2) a 
lessee in receipt of rents and profits is “in possession,” and is protected 
by the Act. This view, it is to be noted, is confirmed by the judgments 
of Dixon C.J. and Fullagar J. in Andrews v. Hogan (86 C.L.R. 223). 


(2) That on the expiry of the lease the lessee was entitled to a 
statutory ‘‘tenancy” determinable in accordance with the Act. 


(3) That the lessee holding over was subject to such of the terms 
of the lease as were applicable to its “‘tenancy,’”’ and in particular was 
liable to pay rent as under the lease until the rent was otherwise deter- 
mined under the Act, and was liable also for payment of rates and taxes, 
insurance, and repairs to the same extent as under the lease. 


This decision is inconsistent with the opinion expressed by Philp J., 
delivering the judgment of the Queensland Full Court in Bowles v. 
Anderson ({1951] St. R. Qd. 257), that the terms of the expired lease 
do not apply, and that the lessee holding over is a trespasser, but a 
trespasser against whom the lessor’s rights are suspended until a com- 
petent court makes an order for recovery. The judgments of the 
Victorian Full Court do not indicate that Philp J.’s view was considered. 
The difference of opinion appears to be due to differing attitudes in 
matters of statutory interpretation. In the Victorian case Lowe J., 
dealing with the possibility that as no provision was made by the Act 
no rent was payable, said that “this was so unlikely to have been intended 
that it can be at once rejected’; and Martin J., with whom Barry J. 
concurred, treated the application of the terms of the expired lease as 
being the only practicable course. Philp J., on the othr hand, took 
the view that in the absence of provision in the Act a statutory tenancy 
could not be implied. 


This difference in approach to the interpretation of statutes is neatly 
illustrated by dicta of Holmes J. and Hughes C.J. of the United States 
Supreme Court. Holmes J. said: ‘“The major premise of the conclusion 
expressed in a statute, the change of policy that induces the enactment, 
may not be set out in terms, but it is not an adequate discharge of duty 
for the courts to say: We see what you are driving at, but you have not 
said it and therefore we shall go on as before.” (Cited by Frankfurter J. 
in United States v. Hutcheson, 312 U.S. 219, 235). In a note to Frank- 
furter J., Hughes C.J. suggested an alternative: ‘““We have a notion 
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that you may have had this in mind, but you stopped short of covering 
it, and we can’t extend your statute so as to add what you have left out. 
We await your pleasure.’’ (Quoted by Pusey: Charles Evan Hughes 
p. 716). In Magor and St. Mellons Rural District Council v. Newport 
Corporation ([1952] A.C. 189; [1951] 2 T.L.R. 935) the House of Lords 
clearly favoured the Hughes rather than the Holmes approach. 


Proceedings covered by Act. Andrews v. Hogan (86 C.L.R. 223) is 
a somewhat unsatisfactory case, in that it was decided on three different 
lines of reasoning, each supported by not more than two judges and all 
differing from the reasoning that led to the same decision in the New 
South Wales Full Court. However, the judgments of Dixon C.J. and 
Kitto J. are important for the extensive scope they give to the provision 
in s. 41 (1) that the lessor shall not take proceedings “to recover 
possession of the premises from the lessee or for the ejectment of the 
lessee therefrom.” In this case a lessee sublet premises but retained 
a part in her own occupation. On her death her interest vested in the 
Public Trustee, and remained vested in him at the time of the pro- 
ceedings, since her sons, who were executors and sole beneficiaries under 
her will, had not applied for probate. The lease was terminated by 
notice to quit to the Public Trustee, and subsequently the sons gave 
up possession of the part of the premises formerly occupied by their 
mother, and directed the sub-tenants to pay their rent to the lessor. 
The lessor brought an action of ejectment in the Supreme Court against 
the sub-lessees. The writ did not name the Public Trustee, but was 
directed to “‘ all persons entitled to defend the possession of the premises,” 
so that he could have come in as a defendant. 


Dixon C.J. and Kitto J. held that the Public Trustee was in 
possession by the sub-tenants so that recovery from them was recovery 
from him, and s. 41 (1) applied. Therefore the proceedings should have 
been brought in a court of petty sessions as required by the Act. 
Dixon C.J. made his decision depend on the fact that the general words 
of the writ covered the lessee, but Kitto J. appears to have regarded 
this as immaterial. 


McTiernan and Webb JJ. treated the Act as replacing the common 
law notice to quit by a statutory notice to quit, and as conferring a 
right to follow up the statutory notice to quit by proceedings in a court 
of petty sessions. They held, in effect, that the lessor could take 
advantage of the statutory notice to quit only in the way provided 
for by the Act. They could not rely on the Act for the purpose of 
terminating the tenancy, and then ignore it and proceed in the Supreme 
Court. Quaere the correctness of this approach to the construction of 
the Act, but the point cannot be pursued here. 


Surrender. Andrews v. Hogan also contains some interesting dis- 


cussion of the problems raised by s. 60, and the meaning of ‘‘surrender”’ 
in that section. The State Full Court treated the term as not having 
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in this context its strict technical meaning, but as covering any abandon- 
ment of possession by the lessee; so that in this case the sub-lessees 
became lessees by virtue of s. 60 (1). Fullagar J. rejected this view, 
but treated the circumstances as involving a surrender by the lessee 
(the Public Trustee) of the statutory tenancy arising on the expiry of 
the notice to quit, and regarded s. 60 as having been intended to relate 
to the surrender of such a tenancy. In the very special circumstances 
of the case he treated the acts of the sons as being attributable to the 


Public Trustee. W. N. Harrison* 


y PRIVATE INTERNATIONAL LAW. 
Divorce. 


In Har-Shefi v. Har-Shefi' the Court of Appeal, overruling Barnard 
J., held that English Courts had power to entertain a petition for a 
declaration that a foreign decree of divorce was valid. In this case the 
decree was made in Israel at a time: when the husband was domiciled 
in that country. One difficulty which faced the English Court was 
whether in view of the fact that the matrimonial domicil at the time of 
the divorce was in Israel an English Court would have any 
jurisdiction at all. It was alleged that since the divorce the wife had 
resumed her former English domicil but that of course could be so only 
if the divorce was valid. The Court of Appeal, however (with Singleton 
L.J. differing), following De Reneville v. De Reneviille,? held that an 
English Court was entitled to hear evidence as to the law of Israel. If 
that evidence showed the divorce was valid then the result would be 
that the English Court would have jurisdiction to declare it so. 


Remoteness of Damage. 


Araujo Lda v. Becker and Co.* raised a point as to which previously 
there was only text-book authority. The question was as to what law 
governed the topic of remoteness of damages in contract. Pilcher J., 
expressly following the analysis of Professor Cheshire,* was of the view 
that there was a difference between the question of measure of damages, 
which as a mere matter of quantification is of a procedural nature and 
is governed by the J/ex fori, and the question of remoteness, which went 
to substantive law as being relevant to the extent of the obligation. 
He therefore applied the proper law of the contract. There is no doubt 
that the principle, assuming its academic correctness, would be equally 


applicable in the case of tort. Epwarp I. SYKEs 


1. [1953] P. 161. 2. [1948] P. 100. 3. [1953] 2 All E.R. 288. 
4. Private International Law 4th Ed., p. 659. 

* B.A. (Oxford), B.A., LL.M. (Queensland); Garrick Professor of Law and 
Dean of the Faculty of Law in the University of Queensland; author of Law and 
Conduct of the Legal Profession in Queensland; co-author of Law and Conduct of 
the Legal Profession in New South Wales. 
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SECURITIES. 
Mortgages—Limitation of Actions. 


Some light on an exceedingly dark place is shed by the decision of 
the Full Court of Victoria in Re Forrest,! wherein it was held that where 
a first mortgagee of land under the Torrens system remained in possession 
for over fifteen years (the period prescribed by the Property Law Act 
s. 300 adopting the English Real Property Limitation Act 1833)? and made 
no acknowledgment of the title of the mortgagor, the latter’s interest 
and title, and also that of a second mortgagee, were extinguished and 
the mortgagee was entitled to a vesting order. The general law limita- 
tion enactment was thus held to apply to a Torrens mortgage. Whilst 
one would concede that it has been customary to describe the mortgagor’s 
rights under a Torrens mortgage as an equity of redemption, a purist 
might well boggle at the application of the term “suit to redeem,” a 
phrase which historically applied to a very characteristic equitable 
procedure, to the machinery whereby a Torrens mortgagor seeks to 
obtain removal of a mortgage from the register. Nevertheless most 
persons will not regret a tendency to assimilate the Torrens mortgage 
to its general law counterpart. The general nature of the two is similar; 
it is merely in the formal structure that the difference lies. It seems, 
however, that in Queensland this decision would now have no application. 
S. 50 of the recent Real Property Acts Amendment Act of 1952 now allows 
a person relying on adverse possession to acquire a registered title by a 
procedure prescribed in the following sections. It may be that this 
provision does not apply in favour of a mortgagee. Whether it does or 
does not, however, it seems clear that s. 46 which provides that a person 
shall not obtain a title by possession to any land under the Acts or any 
interest therein save in accordance with the Act excludes any possibility 
of a mortgagee enlarging his title merely by the effect of possession of 
the land. 

Epwarp I. SyKEs 


SUCCESSION. 
Succession Duty. 


The decision in Queensland Trustees Lid. v. Commissioner of Stamp 
Duties ([1953] St. R. Qc. 37 (Full Court) and 26 A.L. J. 389 (High Court) ) 
settled several important questions in relation to liability to Succession 
Duty. 


In the settlement under consideration the trustees were given a 
trust for accumulation subject to a discretionary power to apply the 
whole or part of the income from a fund for the benefit of C or any of 


1. [1953] V.L.R. 246. 
2. See in Queensland Distress Replevin and Ejectment Act 1867 s. 30. 
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her issue or prospective next of kin, with a proviso that after the death 
of the settlor the income was to be applied in accordance with a trust 
which imperatively required the payment or application of the whole 
income at least half-yearly for the benefit of one or more of the specified 
persons, with a discretionary power limited to making a selection amongst 
them and deciding the manner in which the selected persen or persons 
should be benefited. 


In Re Munro deceased [1949] St. R. Qd. 217 Philp J. pointed out 
in construing an identical settlement that each object of the power 
became beneficially entitled to a higher right in the income upon the 
settlor’s death than he enjoyed before—a right to join with the other 
object or objects of the power to demand distribution—and therefore a 
succession was conferred by the settlement upon each object of the trust 
power. Macrossan C.J. in the present case adopted the reasoning of 
Philp J., and held that the right of the members of the class to compel 
the trustees to apply the income of the half year not already paid or 
applied by the trustees was a proprietary right arising upon the death 
of the settlor. 


Before the High Court it was argued that a person who is the object 
of a discretionary trust has no vested or contingent interest in the fund; 
that the only right possessed before and after death was a right to compel 
the trustees to exercise a discretion. The High Court agreed that before 
the death, none of the specified persons could be described as beneficially 
entitled to the income or any part of it; but held that upon the death 
of the settlor they became beneficially entitled to the income accruing 
during their respective lifetimes, the interest of each of them being a 
vested interest, liable to be divested wholly or in part by exercise of the 
trustees’ power to select one or more of them to the exclusion of the others. 


To the argument that the recipients became entitled by reason of 
the decision of the trustees and not by virtue of the settlement, the High 
Court replied that the exercise of the trustees’ power was to be read 
into the settlement; that each exercise of the trustees’ power to apply 
income after the settlor’s death took effect as if the settlor had left a 
blank in the settlement which the trustees filled up for her. The effect 
of this was to divest the antecedently existing interests in that amount 
and to substitute an absolute interest therein in favour of the selected 
recipient, an interest which would attract Succession Duty upon the 
trustees deciding to make the payment. ann: Wane 


* B.A. (Queensland); Lecturer in Law in the University of Queensland. 
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TORTS. 


The Tort of Negligence—Contributory Negligence. 


Undoubtedly the most significant recent development in the law 
of torts in Queensland has been the enactment of Part III of the Law 
Reform (Tortfeasors Contribution, Contributory Negligence and Division of 
Chaitels) Act of 1952 which introduced the rule that in a case where 
the plaintiff has been guilty of contributory negligence his claim shall 
not be defeated but the damages suffered are to be apportioned having 
regard to the plaintiff's share in the responsibility for the damage. The 
provision follows the form of the English Act of 1945 and no doubt its 
application in this State will bring to the surface the same problems as 
those with which the Courts have grappled in England. It should be 
noticed that it applies not only to the tort of negligence in its common 
law serse, but also to the action for breach of statutory duty and in 
fact to any tort where contributory negligence is, apart from the Act, 
a relevant defence.? 


In view of the passing of this enactment, the very lucid exposition 
of the common law position by Fullagar J. in the High Court in Alford 
v. Magee® may possibly be now only of academic interest. To put the 
matter very briefly, Fullagar J. considered that the Courts in order to 
overcome the injustice which the old common rule that contributory 
negligence completely defeated the plaintiff's claim worked in many 
instances, had evolved a qualification to that rule. That qualification 
might be stated in the terms of a “‘last clear chance” available to the 
defendant or in the form stated in Radley v. London and North-western 
Railway Co.* and Tuff v. Warman‘ or in terms of “decisive cause.” 
In which way it should be put to the jury depended on the circumstances 
of the case. There was no magic in the so-called rule of last opportunity ; 
it was not a rule of law but a particular way of phrasing the qualification 
when the circumstances made it necessary to put the qualification to 
the jury. The High Court, however, stressed that in cases of collision 
between fast-moving vehicles it was but rare that any qualification of 
the common law “‘stalemate’’ rule should operate at all. 


Whether the application of the apportionment statute is excluded 
by some such consideration as that the defendant’s act was the “divect”’ 
or ‘“‘proximate”’ cause or that he had the last clear chance is far from 
clear. There is support in England for the view that Davies v. Mann 
would still be decided in the same way to-day by reason of the con- 
sideration that defendant’s negligence in that case was the proximate 


(definition of ‘ fault ’’). 


_N.S. 573, 585; 141 E.R. 231, 236. 
A.C. 754, 759. 
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cause of the accident® and Professor Goodhart® considers that the rule 


of last clear chance still holds good in cases where defendant realized 
he had the opportunity. In view, however, of the High Court’s 
characterisation of the so-called last clear chance rule and other enuncia- 
tions as being merely ways of phrasing a qualification to the stalemate 
tule it is difficult to contend that it would hold that they remain when 
the stalemate rule itself has gone. 


The Tort of Negligence—Occupier’s Liability to Contractual Entrants. 


The usual way of putting the duty of an occupier towards a person 
who enters under contract is in the language used by McCardie J. in 
Maclenan v. Segar,’ viz., that there is an implied warranty that the 
premises are as safe for the contemplated purpose of entry as reasonable 
care and skill on the part of anyone could make them. However, the 
Court of Appeal in Bell v. Travco Hotels Lid.* demonstrated that this 
may not be the appropriate test in all cases. Here the injured plaintiff 
was a paying guest at a hotel who slipped on the stones of the hotel drive 
a quarter of a mile away from the hotel and hurt her ankle. It was 
held here that the test was simply whether the hotel proprietors had 
taken reasonable care to see that the premises were reasonably safe for 
the purpose for which the entrants were permitted to enter. 


Law of Negligence—Child Licensees and Trespassers. 


It is trite law that slighter evidence of acquiescence by the occupier 
is required to constitute a child entrant a licensee than in the case of an 
adult. The House of Lords in Edwards v. Railway Executive,® a case 
in which children had been accustomed to climb through a fence on to a 
railway embankment by the expedient of removing the fence wire, 
entered into an examination of the nature of the evidence required. 
It was pointed out that the onus lay on those asserting the existence of 
the licence to show either that the occupier had given express permission 
or had so ceuducted itself that it could not be heard to say that it did 
not assent to the use of the premises by the children. Mere knowledge 
of the intrusien was not enough nor was the occupier bound to take 
every possible step to keep out intruders. If it appeared that the occupier 
took steps to show that it resented and would try to prevent the intrusion 
so far as it could no tacit licence could be inferred. 


The Tort of Negligence—Liability to Occupiers Exercising Statutory Powers. 


The significance of the decision of the High Court in Thompson v. 
Municipality of Bankstown is that it shows that sometimes the limita- 
tions of the “entrant” categories may be ignored. In this case where a 


5. Davies v. Swan Motor Co. [1949] 2 K.B. at 317, 318. This is what the state- 
ment that the plaintiff was functus officio really comes to. 

6. 65 L.Q.R. 237; but see Glanville Williams: Joint Torts and Contributory 
Negligence pp. 270-280, and Wright 13 Mod. L.R. 2. 

7. [1917] 2 K.B. 325 at 332-3. 8. [1953] 1 O.B. 473. 

9. [1952] A.C. 737. 10. [1953] A.L.R. 165. 
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boy on the highway climbed to reach a bird’s nest in the rotten part of 
a wooden pole supporting overhead electric wires and sustained severe 
injuries owing to the bicycle frame on which he stood being energised by 
contact with a vertical wire hanging loose, the boy was obviously a 
trespasser, but the Court held the low degree of obligation owed to a 
trespasser was not in this case applicable. The rule of law defining that 
obligation did not govern the position where an occupier, in addition to 
being an occupier, stands in some other relation to a trespasser so that 
a ‘“‘neighbour”’ relationship within the meaning of Lord Atkin’s enuncia- 
tion in Donoghue v. Stevenson™ exists. Here the matter must be viewed 
in the light of a duty of care which lies upon those who carry on in the 
exercise of statutory powers an undertaking involving the utilisation of 
a very dangerous agency. It was held that the defendant should reason- 


ably have foreseen the possibility of such an accident, so that it was 
liable. 


The Tort of Negligence—Liahility for Nervous Shock. 


In King v. Phillips'® the test of foreseeability was once more used 
as the gauge of the existence of a duty of care in circumstances where 
the injury sustained came about through nervous shock. In this case 
the plaintiff suffered shock when from an upstairs window in her house 
she saw the defendant taxicab driver back his taxicab negligently into 
a tricycle which was being ridden by her small son and heard him scream 
though she did not see him. The majority of the Court of Appeal, 
applying Bourhill v. Young,' held that no duty of care was owed because 
the defendant could not reasonably have foreseen that if he backed his 
taxicab in such manner he might cause nervous injury to the mother. 
Denning L.J., repelled by reasoning which would create one type of 
duty in respect of damage arising from physical impact and a different 
one in respect of emotionally caused illness, held that there was a duty 
and the defendant was in breach of it, but the shock constituted damage 
which was too remote because it would not reasonably have been foreseen. 
It is doubtful whether an analysis in terms of remoteness instead of 
“no duty” really serves any useful purpose. It is obvious that no notion 
of causation in the scientific or physical sense is involved and the term 
“too remote” is merely used to convey a decision that the plaintiff 
should not recover. In any case, assuming that the ‘‘remoteness’’ 
approach is correct, what of Re Polemis ?™ 


Joint Tortfeasors. 


Part II of the Law Reform (Tortfeasors Contribution, Contributory 
Negligence and Division of Chattels) Act of 1952 does two things. Firstly, 
it removes the effect of Brinsmead v. Harrison by providing that 


11. [1932] A.C. at 580. 12. [1953] 1 Q.B. 429. 
13. [1943] A.C. 92. 14. [1921] 3 K.B. 560. 
15. (1871) L.R. 7 C.P. 547. The rule applied only to joint tortfeasors. 
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judgment recovered against one wrongdoer shall not be a bar to action 
against another person who if sued would have been liable as a joint 
tortfeasor in respect of the same damage, though it does not touch the 
old effect of a release given to one of several joint wrongdoers. Secondly, 
it provides for contribution between two or more tortfeasors liable in 
respect of the same damage whether they are joint tortfeasors in the 
strict sense or not. The enactment follows the model of the English 
legislation of 1935 save that the effect of the decision in Chant v. Read,'® 
viz., that contribution cannot be sought by a defendant against the 
husband of the plaintiff in view of the inability of the plaintiff herself 
to sue the husband (unless the action is for the protection and security 
of the wife’s separate estate) has been removed by a special provision 
(s. 7). Otherwise the requirement that the person against whom contri- 
bution is sought “is or would if sued have been liable”’ remains 
unimpaired. The removal of the rule in Brinsmead v. Harrison is 
qualified by a provision that if more than one action is brought by the 
plaintiff the sums recoverable under the judgments given in those actions 
shall not in the aggregate exceed the amount of the damages awarded 
by the judgment first given and in any later action the plaintiff is not 
entitled to costs unless the Court is of opinion that there was reasonable 
ground for bringing the action. 


The question in contribution proceedings of the subsistence of a 
right of action by the injured person against the party against whom 
contribution has been sought has given much trouble in England. 
Morgan v. Ashmore,’” though only a case at Assizes, is immensely 
significant as indicating a trend away from Merlihan v. Pope.'® The 
latter case would seem to indicate that if the second defendant (against 
whom contribution is now sought) could not at the time of the launching 
of tlie proceedings for contribution himself have been sued by the plaintiff 
owing to the existence of a limitation statute then the contribution 
proceedings do not lie because of the words in the Act “any other tort- 
feasor who is, or would if sued have been, liable in respect of the 
same damage.” Donovan J., however, decided in the instant case that 
the proper reference was to a joint tortfeasor who if sued 7m time would 
have been liabic. The section compelled one to make the assumption 
that the other tortfeasor had been sued in the past. The view espoused 
in Merlihan v. Pope that the test was whether the third party could 
presently be sued by the plaintiff was regarded by the learned judge as 
being not necessary to the decision in that case which could rest on the 
basis that the contribution proceedings themselves were out of time. 
A contrary view of the effect of one tortfeasor being protected by a 
limitation Statute was taken by Parker J. in Littlewood v. Wimpey® 
and the topic seems to be in the way of developing into a difficult problem. 


16. [1939] 2 K.B. 346. 17. [1953] 1 All E.R. 328. 
18. [1946] K.B. 166. 19. [1953] 1 All E.R. 583. 
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Master and Servant. 


The decision of the Court of Appeal in Broom v. Morgan*® has been 
described as representing a collision of concepts, viz., husband-wife and 
master-servant.2!_ What was actually decided was that an employer was 
liable for the negligence of his employee’ occurring in the course of 
employment even though by reason of the plaintiff being the wife of 
the employee no action could have been brought against the latter. 
It does not seem that this decision warrants us in extending it to any 
case where the employee would not be liable personally to the injured 
person. The boldest of the judges was as usual Denning L.J., who 
asserted that the master’s liability for the torts of his servant was not a 
vicarious liability but a direct liability attaching to the master by reason 
of his failure to see that the work was properly and carefully done. 
On this reasoning the liability remains notwithstanding the immunity of 
the servant. However, the other two judgments, and in fact the reserve 
reasoning of Denning L.J., proceed on the basis of the merely procedural 
character of the husband’s immunity from action at the suit of the wife. 
There can be a tort as between husband and wife, but owing to a rule 
of procedure neither is entitled to sue the other. 


Jones v. Manchester Corporation® bears on the obscure question 
whether an employer who has been held liable for the tort of his servant 
is entitled to an indemnity from the servant. Denning L.J. expressed 
the view that there was no such rule, although its existence had always 
been assumed by text-book writers on torts. In his view the master’s 
claim if any could only be for damages for breach of contract. In the 
instant case it was not necessary to decide the point as the employer 
(a hospital authority) had contributed to the damage by its negligence 
in leaving the administration of a dangerous anaesthetic to an inexperi- 
enced doctor without proper supervision so that the usual rule of 
contribution between joint wrongdoers applied. 


Per Quod Servitium Amisit. 


In The Commonwealth v. Quince®* the High Court by a majority 
had refused to allow to the Crown a right of action per quod based on 
the loss of the services of a member of the armed forces of the Crown. 
In Atterney-General for N.S.W. v. Perpetual Trustee Co. Ltd. this refusal 
was extended to the case of an action in respect of loss of the services 
of a policeman. The majority held that the position was similar to 
that arising in Quince’s Case and they refused to review Quince’s Case. 
Their attitude was in general based on the dissimilarity between the 
type of service rendered to a private employer by his employee and that 
rendered by an airman or a policeman to the Crown. The airman or 


20. [1953] 1 Q.B. 597. 21. See 27 A.L.J. 323. 
22. [1952] 2 Q.B. 852. 23. 68 C.L.R. 227. 
24. 86 C.L.R. 237. 
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policeman was engaged in public service which was outside the ordinary 
relationship of master and servant. The dissent of Williams J. was 
consistent with his attitude in Quince’s Case. Dixon J. delivered a 
judgment disagreeing with Quince’s Case on the score that neither the 
fact that a person employed has independent responsibilities of a public 
character nor the lack of a true contract of service negatived the existence 
of the relationship of master and servant. However, he thought that 
the reasoning of the majority in Quince’s Case, if correct, applied just 
as much to the case of a member of the police force as to a member of 
the armed forces of the Crown, and he thoug’it the proper course was 
to follow that decision in spite of his opinion that it was incorrectly 
decided. The general result of the decision seems to he that the outcome 
of future possible litigation concerning the services of Crown employees 
of a less “‘public’’ nature than servicemen or policemen is dubious. 


Loss of Consortium. 


The House of Lords decision in Best v. Samuel Fox and Co.** may 
be taken as conclusively establishing that a wife has no claim on the 
score of loss of consortium against a person who negligently injures her 
husband. The right of a husband to sue in the converse case was 
regarded as anomalous, but so firmly established that it could be uprooted 
only by statute. It was unnecessary then for the Lords to pronounce 
upon the Court of Appeal’s decision that consortium was one and 
indivisible and destruction of sexual capacity did not amount to a loss 
of it, but certain opinions were expressed. Lord Goddard was in favour 
of the Court of Appeal’s view; Lords Reid and Oaksey were against it, 
and Lords Porter and Morton were content to express no opinion. The 
matter may at some future time arise in a husband’s action. 


Liability of Married Women. 

The Married Women (Restraint upon Anticipation) Act of 1952 pro- 
viding (¢nter alia) that a married woman shall be capable of being 
rendered liable in respect of any tort, contract, debt or obligation and 
shall be subject to the law relating to the enforcement of judgments as 
if she were a feme sole has brought the law upon this matter into line 
with that in force in England. 

EpwarD I. SYKES 


Variation of Trusts. TRUSTS. 


The Court of Appeal in dealing with the application in Re Downshire 
Settled Estates’ had largely to consider section 57 of the English Trustee 
Act 1925, a provision which does not exist in Queensland, but an argu- 
ment was also founded on the Court’s inherent jurisdiction to order the 
variation of a trust and on this aspect the Court’s remarks are of most 


25. [1952] A.C. 716. 
1. [1953] Ch. 218. 
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importance. Counsel for the applicant attacked the principle of Re New 
and Re Tollemache® that the Court’s jurisdiction should be exercised only 
in an emergency. The Court of Appeal, however, re-stated the principle 
expounded in Re Tollemache, viz., that it was not enough that the pro- 
posed variation be advantageous: some circumstances constituting an 
emergency should be shown to exist. Moreover, the inherent jurisdiction 
did not extend to sanctioning the remoulding of the nature of the 
beneficial trusts of a settlement (as was in the instant case provided for). 
To this last principle there were two exceptions: (1) where by reason 
for instance of a trust for accumulation the immediate beneficiaries have 
no fund for their maintenance the Court will assume power to order 
maintenance in disregard of the trust for accumulation; (2) the Court 
has jurisdiction to approve compromises involving persons under dis- 
ability interested or likely to become interested under the trust. 


Charitable Trusts. 


In Royal College of Surgeons v. National Provincial Bank‘ the House 
of Lords reversed the decision of the Court of Appeal and held that the 
Royal College of Surgeons was a charity even though one of the sub- 
sidiary objects of the College was to further the interest of those 
practising the profession of surgery. The decision may be taken as a 
firm affirmation of the principle that if the main and dominant object 
of an institution is charitable it does not matter that it possesses 
subsidiary objects which are not charitable. The Court of Appeal in 
fact had recognised this principle; it had merely taken a different view 
of the relative importance of the objects in this particular case. The 
consistency of such principle with such decisions as in Re Strakosch’ 
is perhaps dubious in view of the fact that the institution would be at 
liberty to apply the whole of the bequest in point to its subsidiary 
non-charitable purposes. 

EpwarD I. SYKES 


2. [1901] 2 Ch. 534. 3. [1903] 1 Ch. 457. 
4. [1952] A.C. 631. 5. [1949] Ch. 529. 
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BOOK REVIEW. 


Bailment in the Common Law. By George W. Paton. Stevens & Sons 
Ltd., 1952. 


Professor Paton describes his work as an attempt to analyse the 
concept of baiiment in the common law, and to assess the influence of 
Roman doctrine, English forms of action and modern statutes. Whilst 
he is primarily concerned with the common law conception of bailment, 
statutory modifications are instanced when practicable. 


The book falls into five parts. There is in the first part an attempt 
at a definition of bailment, in which the temptation to explain its nature 
by concentrating on one only of its contractual, delictual and proprietary 
aspects is resisted. A brief but comprehensive account of the history 
of bailment is followed by two parts, in which an analysis is made of 
the law of gratuitous bailment and of bailment for valuable considera- 
tion. These parts doubtless will be the most thumbed sections of the 
book, and they are very well done indeed. A fourth part, on remedies, 
is necessarily rather scanty in its treatment of certain topics. Finally 
there is a chapter on Criminal Law and Bailment, which will make 
interesting reading even for those whose studies in Criminal Law are 
circumscribed by a Code. 


This is a very useful book. The law of bailment was indeed in 
need of a modern survey, covering not only the case law but also the 
literature, periodic and otherwise, upon the subject. It is all too easy 
to produce a text which confines itself to the collection of authorities 
and the quotation of dicta. It is upon these grounds that Professor 
Paton criticises an earlier work on The Law of Bailments by Beal; and 
he is obviously studious to avoid a similar charge. Indeed, one of the 
features of this book is the care with which the facts of the cases are 
set out in order to illustrate the rather elaborate analysis required for 
a systematic treatment of the position of bailment in modern law. 


The incorporation in the book of articles written for various reviews 
tends perhaps to a certain lack of cohesion. Criticism may also be 
directed at an occasional tendency to cite all the approaches which 
Courts have taken or may take to a problem, such as that of the duty 


of care in Deposit, without sufficiently analysing and selecting between 
them. 


These, however, are only minor points, and there can be no doubt 
that Paton will remain for many years the standard text-book on this 
difficult and important subject. Both judges and practitioners will turn 
to it with advantage when problems of bailment arise. Students also 
will find that a careful study of certain sections, e.g., ss. 12, 23, 43, 51, 
54, etc., will be of great assistance in their comprehension of many 
topics in the law of personal property. 


KEVIN RYAN 
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